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are as familiar to investors in real estate 
and real estate securities as is their own Main Street, 


That's because Lawyers Title extends its 
unsurpassed national title service and protection 
through entirely localized facilities. 


It’s wise to be sure—When dealing in title 
matters, always look to the organization with 
the identifying corporate signature and 
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The President's Page 


Ross L. Malone 


Plans for the 82d Annual Meeting . . . Entertainment of Our English 
Guests in 1960 . . . Expansion of Facilities of the American Bar Center 
... H. R. 10 — The Keogh-Simpson Bill. 


Plans for the 82d Annual 
Meeting 

The Annual Meeting of the Associ- 
ation to be held at Bal Harbour/Miami 
Beach, Florida, August 24-28, 1959, 
promises to be the greatest in the 
eighty-two-year history of the Associ- 
ation. The Los Angeles Meeting last 
year had the largest attendance of any 
meeting to that time, but advance regis- 
tration for the Miami Beach Meeting 
exceeds the comparable registration for 
Los Angeles last year. 


I have no hesitation in saying that 
the accommodations and facilities for 
the meeting afforded by the magnifi- 
cent hotels of the Bar Harbour/Miami 
Beach area are the finest that the Asso- 
ciation has had for an Annual Meeting. 
All hotels which we will use are situ- 
ated on the beach. All are of recent 
construction and fully air conditioned. 
In addition, we are assured by our 
hosts that the sea breeze which can be 
expected on the beach the latter part 
of August will provide natural air 
conditioning to insure our enjoyment 
of the many attractions of the Miami 
Beach area. 

The vacation opportunities for fami- 
lies afforded by Florida undoubtedly 
are attracting many of our members 
who expect to bring their children 
with them, Special arrangements are 
being made by the Miami Host Com- 
mittee to provide entertainment in the 
course of the meeting which will appeal 
to children and adults. Organized 
recreation for children also will be 
availalle. 

The program for the meeting prom- 
ises t» be excellent and to afford the 
usual problems of selecting as between 
severa! competing meetings, each of 
Which offers unusual attractions. 


If you have not made reservations 


to attend the Eighty-Second Annual 
Meeting at Miami Beach, I suggest 
that you do so immediately. Fortu- 
nately, the almost unlimited hotel facili- 
ties available make it possible to assure 
late registrants of excellent hotel ac- 
commodations. Quite often that is not 
possible. 


Entertainment of Our 
English Guests in 1960 

The Law Society of England, The 
General Council of the Bar, and the 
Judges of England, through the Lord 
Chancellor, have accepted the invita- 
tion extended by the American Bar 
Association to attend the Eighty-Third 
Annual Meeting of the Association, 
which will be held in Washington, 
D. C., August 29-September 2, 1960. 
The visit of our English brethren will 
afford an opportunity for us to repay 
the memorable hospitality which was 
extended to members of our Associa- 
tion during the London Meeting of 
1957. 


Our invitation was extended for the 
Annual Meeting in 1960 because of 
the fact that the Commonwealth Con- 
ference will convene in Toronto on 
September 14, 1960, and a number of 
members of the legal profession of 
England will be coming to the Western 
Hemisphere to attend that Conference. 


The Board of Governors has created 
a subcommittee which is formulating 
plans for the reception and entertain- 
ment of our guests. President-Elect 
Nominee Whitney North Seymour is 
Chairman of the Committee. 


It is contemplated that our English 
brethren and their families will be 
guests of the Association and its mem- 
bers during the time that they are in 
the United States. The Board of Gover- 
nors feels that if our visitors can be 
entertained as personal guests in the 








homes of American lawyers while in 
this country, personal ties between in- 


dividual members of the professions of 
the two countries will result which will 
augment the bonds normally resulting 
from a meeting such as the one which 
we envisage in Washington. 


While in Washington for the Annual 
Meeting, the English lawyers and judges 
will be guests in the homes of lawyers 
in the District of Columbia. During 
the period between the Annual Meeting 
in Washington and the departure of 
our guests for Canada, it is hoped that 
each will be afforded an opportunity to 
visit in the home of a lawyer in another 
city on the Eastern Seaboard. 


I have had letters from many of our 
members who enjoyed the magnificent 
hospitality extended to us in London, 
who are anxious to have an oppor- 
tunity to repay in part the hospitality 
which they received from the Bench, 
Bar and Solicitors of England. The 
Board of Governors has authorized me 
to extend to each of our members who 
had the good fortune to enjoy the hos- 
pitality of the English at the London 
Meeting, an opportunity to contribute 
to a fund which will be used by the 
Association to provide hospitality and 
entertainment for our English guests 
at the 1960 Meeting. 


I am sure that all of you who 
were in London feel the same sense of 
gratitude and obligation as I, and that 
the opportunity to repay in part the 
hospitality of our English friends will 
be most welcome. Contributions up to 
$100 are considered appropriate. 
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I have addressed a letter to all 
of our members who attended the 
London Meeting inviting them to con- 
tribute to. this fund. Any other of our 
members may participate, but it seems 
quite appropriate that those of us who 
enjoyed the gracious hospitality ex- 
tended to the lawyers of the United 
States in London should assume the 
major responsibility for the entertain- 
ment of our guests, and I am confident 
that we shall do so. 


Expansion of Facilities of 
The American Bar Center 

After I assumed office last year, it 
became immediately apparent that the 
headquarters building of the American 
Bar Center into which the Association 
moved in 1954 had become badly 
overcrowded as a result of the very 
substantial increase in our membership 
since 1954 and the expansion of the 
Association’s activities which has re- 
sulted. Our membership on July 1, 
1954, was 51,506. Due largely to the 
nationwide membership campaign con- 
ceived and successfully directed by 
President E. Smythe Gambrell, the mem- 
bership of the Association had increased 
to 90,200 by May 7, 1958. It now 
stands at 94,956. During the same five 
years, the Junior Bar Conference has 
increased in numbers from 9,583 to 
24,558, and other Section memberships 
have increased approximately 55 per 
cent from 26,804 to 48,352. 

During the same period, the increased 
activities of the Association have been 
reflected in an increase in the Standing 
and Special Committees of the Associ- 
ation from a total of thirty to a total 
of sixty-four. The American Bar Asso- 
ciation Endowment Insurance Pro- 
gram has come into existence, and is 
located in the Bar Center and eight new 
departments and offices have been re- 
quired to provide the necessary staffing 
for the expansion of activities reflected 
in the foregoing growth. As a result of 
this situation, many of the offices of 
the Association are badly overcrowded, 
and the efficiency of the staff operation 
unquestionably is reduced as a result 
of it. 

In the light of this situation, and 
acting upon the original report of the 
Ways and Means Committee and 
a study made by the Controller, 
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Noble Stephens, I recommended the 
creation of a Committee on Expansion 
of Facilities, to explore the need, financ- 
ing and construction of an addition 
to the existing building. That Commit- 
tee has been functioning under the able 
chairmanship of Sylvester C. Smith, 
Jr., Chairman of the House of Dele- 
gates. Its work has now progressed to 
the point that tentative plans for a four- 
story addition to the American Bar 
Center have been prepared and ap- 
proved by the Committee. It is the 
unanimous opinion of the members of 
the Committee that an expansion of the 
facilities of the Center to provide addi- 
tional space for the Association staff is 
an urgent need. I agree fully with that 
conclusion. 

The Board of Governors has ex- 
pressed the opinion that any plan for 
providing this additional space should 
be predicated upon payment of the ex- 
pense of the addition without any 
solicitation of the membership of any 
character. I am glad to be able to ad- 
vise you that the Committee is making 
good progress in formulating plans for 
the financing and construction of the 
proposed addition, ,with payment to 
come from existing sources of revenue. 

It is anticipated that the Committee 
will be ready to report with recom- 
mendations to the House of Delegates 
at the Annual Meeting in Miami Beach. 
I feel that it is most important that it 
do so, in view of the pressing need for 
additional space for existing activities 
and the desire of a number of other 
activities not now located in the Ameri- 
can Bar Center to obtain space in it. 
The original concept of the American 
Bar Center as the “national legal cen- 
ter” of the profession has proved 
sound in every respect. The need for 
additional space in the building tes- 
tifies to the growth of the American 
Bar Association beyond all expecta- 
tions and holds great promise for the 
future of the Association. 


H.R. 10— 
The Keogh-Simpson Bill 

As you know, H.R. 10 would, if en- 
acted, permit the establishment of vol- 
untary pension plans by self-employed 
individuals and eliminate the discrimi- 
nation which now exists against them 
and in favor of those employed by oth- 
ers, including corporation executives. 


It was passed by the House of Repre- 
sentatives by an overwhelming majority 
on March 16, 1959. It is now pending 
in the Senate, having been referred to 
the Finance Committee of the Senate. 
which also has for consideration the 
bill introduced by Senator George 
Smathers, of Florida, and other simila: 
legislation. The provisions of the 
Smathers Bill are substantially identi- 
cal with H. R. 10, with the exception 
that its effective date is 1961. The in- 
terest which Senator Smathers has 
demonstrated in eliminating the gross 
inequity which now exists in the law 
with reference to self-employed persons 
is one of the most significant recent 
developments in connection with this 
proposed legislation. 

The Senate Finance Committee an- 
nounced hearings on this legislation at 
Washington on June 17 and 18. I tes- 
tified on behalf of the American Bar 
Association on the afternoon of June 
17. The first witness was the repre- 
sentative of the Treasury Department. 
who strongly opposed the enactment of 
the legislation, though recognizing the 
inequities sought to be corrected by it. 
The testimony of the Treasury Depart- 
ment consumed almost all of the fore- 
noon. Congressman Keogh, the origi- 
nal sponsor of the Bill who has labored 
long and effectively to obtain its enact- 
ment, followed, and made an excellent 
presentation. I followed Congressman 
Keogh, and presented a prepared state- 
ment approximately twenty minutes in 
length. Questioning by members of the 
Committee which followed my state- 
ment continued for more than an hour. 
and indicated a serious interest on the 
part of the members of the Committee 
in the issues presented by the proposed 
legislation. 

The hope of favorable Senate action 
at this session of Congress is depend- 
ent entirely upon self-employed persons 
“back home” making known to their 
Senators their vital concern that the 
existing discriminations be eliminated 
by enactment of this legislation. Every- 
one affected by it should immediately 
express his views to his Senators. 
whether or not this has been done on 
prior occasions. 


It was necessary for me to leave 
Washington immediately after conclud- 
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published monthly 





American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar to each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: \Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before; $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958 


or later. 


Manuscripts for the Journal 
* The JourNAL is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
1s made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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TAX GUIDE REPORTS. 
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NEW — '''Tax Savings,” ‘Tax Tactics,” “Estate Tax Planning” 
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“Tax-Option Corporations” 


Subscription for the REPORTS also 
brings to you at once CCH’s big 
96-page explanation on this rad- 
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Tells what, how, and why—for 
your complete understanding of 
methods for close corporations to 
elect not to pay corporation in- 
come tax, and for partnerships to 
realize full benefits of “incorpora- 








tion’’ without corporate tax liabil- 
ities. Another example of the full 
protection you'll enjoy as a sub- 
scriber for CCH’s FEDERAL TAX 
GUIDE REPORTS. 


the IRS. Special new help on ‘‘Estate Tax Planning’’ shows ways 
and means for timely conservation of assets to slash tax liabilities. 


Income, estate and gift tax angles and economies are flagged, 
explained and applied to everyday tax affairs. Week after week, the 
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nailing down every new tax advantage. And they flash timely warning 
of each emerging penalty and pitfall under the ever-changing rules. 








PLUS CCH’s “TAX WEEK” for 
quick-scanning weekly high- 
lights of important tax news. 
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every day-to-day federal tax problem. 
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women in all walks of life in 22,000 communities throughout the land 


When the postmen of this 
country set forth with mail for the 
owners of the American ‘Telephone 
and ‘Telegraph Company they visit a 
tremendous number of homes. The 
quarterly dividend, for instance, is 
delivered to more than 1,625,000 
share owners. 


Dividends are important to the 
Smiths and the Browns and the 
Joneses and all the other A.T. & T: 
share owners. ‘They are important to 
telephone users too. 

Without dividends on stock and 
interest on bonds there would be no 
investors. And without investors 
there would be no telephone service 
as you know it today. The money 
they entrust to us goes into more and 
better service for you. 


The distribution of the A.T. & T: 
dividend to so many people in 22,000 
communities is in itself a factor in 
the over-all economy of the country. 
Yet the total, though considerable, 
is small compared to other sums that 
flow out from the business. 


Last year, for example, the Bell 
System paid more than twice as 
much in taxes as it paid A.T: & T. 
share owners in dividends. It thus 
provided nearly a billion and a half 
dollars for the support of city, state 
and federal governments. 


Wages, of course, ate the biggest 
item. In the Bell System they are 
billions of dollars more than the 
entire net income of the business. In 


BELL 


14,500 SMITHS 
6600 BROWNS 
4900 JONESES 


are among the 1,625,000 share owners of A.T. & T. They are men and 


652 American Bar Association Journal 








THE POSTMAN RINGS 1,625,000 TIMES with A.T.&T. dividend checks. Women are 
the largest group of share owners and own the most stock. ... In addition to direct owners 
of A.T.&T. securities, millions of other people have an important interest through the hold- 























ings of their insurance companies, pension funds, mutual funds, unions, savings banks, etc. 


1958 Bell System wages totaled over 
$3,700,000,000...the nation’s largest 
business payroll. 


Thousands of other jobs in other 
companies were made possible by 
our large purchases from outside 
sources. 


Last year the Bell System’s manu- 
facturing and supply unit, the 
Western Electric Company, bought 
from more than 30,000 firms through- 
out the country. Nine out of ten 
were small businesses, each with 
fewer than 500 employees. This year 
again we expect to buy over a billion 


TELEPHONE SYSTEM 


dollars worth of raw materials, parts 
and services from other companies. 


It is natural and logical to expect 
big figures in a business that serves 
more than 55,000,000 telephones and 
handles over 200,000,000 calls a day. 


The important thing is to relate 
the size of the figures to the size of 
the need and the job. And to realize 
how the very size of the business con- 
tributes to the prosperity of millions 
of people and the economy of thic 
whole country. 


It is an example of free enterprise 
at work for the good of all. 
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Views of Our Readers 








® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the JouRNAL or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Justices’ Opinions 
Are Not Decisions 

In his article in the May, 1959, issue 
of the JouRNAL on “The Papers of the 
Executive Branch” Professor Bernard 
Schwartz refers on page 470 to a Mas- 
sachusetts “decision” on the subject. 

There was no such decision. The 
matter was referred by the Massachu- 
setts Senate to the individual justices 
of the Massachusetts Supreme Judicial 
Court for their “opinion” in the matter, 
and six of the seven members of the 
court responded. 

Such an “opinion” is not a “de- 
cision” and is not binding on the 
Court. This has been decided at least 
twice by the Court. In Young v. Dun- 
can, 218 Mass. 346, at 351 (1914), the 
Court said “An opinion was given by 
the justices to the General Court to the 
effect that the act (Workmen’s Com- 
pensation Act) would be constitutional 
if enacted. Opinion of the Justices, 209 
Mass. 607. This opinion, however, was 
advisory in character, given by the 
justices as individuals, without the 
benefit of argument, and was not an 
adjudication by the court, and the rule 
of stare decisis does not apply to it.” 
And in Woods v. Woburn, 220 Mass. 
416 (1915), the Court said (on page 
418) referring to a certain statute re- 
garding hours of labor: “The justices 
of this court advised the Honorable 
Senate that the present more stringent 
St. 1911, c. 494, would be constitu- 
tional if enacted. Opinion of the Jus- 
tices, 208 Mass. 619. That opinion, be- 
ing purely advisory, is not binding as 
an authority.” 
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And in an opinion rendered by the 
Justices to the Senate and House of 
Representatives in 1878, they said (126 
Mass. 566): “In giving such opinions, 
the Justices do not act as a court but 
as the constitutional advisers of the 
other departments of the government, 
and it has never been considered essen- 
tial that the questions proposed should 
be such as might come before them in 
their judicial capacity.” 

JAMEs M. RosENTHAL 
Pittsfield, Massachusetts 


Trial Delays 
Irritate Public 

I heartily approve Mr. Cantrall’s ar- 
ticle in the April, 1959, issue of the 
JouRNAL, entitled “The Judge as a 
Leader: The Embodiment of the Ideal 


of Justice”. 


I have been a trial attorney for about 
twenty-five years. Recently more and 
more I have come up against a trial 
date, only to have the court continue 
the trial at the last moment, necessitat- 
ing a delay of weeks and, on many 
occasions, even months. I am certain 
that the judge has no conception of the 
ill will that is caused among the public 
(particularly the litigants concerned 
and the many lay witnesses who have 
been subpoenaed) when a last minute 
delay is forced upon counsel, disrupt- 
ing the plans of many directly con- 
cerned. 

A tremendous improvement could be 
achieved if litigants could depend upon 
trials starting on the date set. An un- 
expected delay at the time of trial is 
perhaps more dangerously impressed 
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on the public than the long delay thai 
is always experienced in getting a trial 
date after a lawsuit is filed. 


SypNneEY P. MuRMAN 
San Francisco, California 


Report on Communism Has 
“Unfortunate Implications” 

The highly publicized report of the 
Special Committee on Communist Tac- 
tics, Strategy and Objectives . . . car- 
ries unfortunate implications when it 
states that in the Supreme Court of the 
United States certain cases “have been 
decided in such a manner as to en- 
courage an increase in Communist ac- 
tivity” and in attributing this, besides, 
to “construction and _ interpretation 
centering around technicalities emanat- 
ing from our judicial process”. 

This is being widely interpreted as a 
criticism of the good faith of the Court 
as an objective interpreter of the law. 
At best this is untidy thinking and at 
worst it is very damaging fo! our con- 
stitutional structure which, assigns to 
the Judicial Branch the duty of inter- 
preting for the executive the laws en- 
acted by the legislative and by the 
people themselves in constitutional con- 
vention assembled. 

If we accept this division of power 
logic demands we accept the interpreta- 
tion our highest Court places on a 
given law. In not doing so we challenge 
the good faith of one of the three 
branches of our Government. We say, 
in effect, that our judicial branch has 
not interpreted the law but has dis- 
torted and misrepresented it instead. 
This at once calls into question the 
desirability of exercising the right of 
revolution assured us in the Declara- 
tion of Independence—yet no one, least 
of all the American Bar Association, 
would assert so stern a conclusion. . . 

Harovp F. Porter, Jr. 
New York, New York 


A Word of Caution on 
W orld Peace Through Law 

I submit both a word of caution and 
of inquiry in regard to the present pro- 
posals for “World Peace Through 
World Law” being suggested both by 
a Committee of the American Bar As- 


(Continued on page 656) 
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Take 
the 
mike ... 


See how this new Edison VOICEWRITER dictating machine 
helps you break through your “time barrier” to new success! 


Take the mike... dictate...and suddenly you'll realize 
that any other dictating method is old-fashioned! 

You'll see how this all-new Voicewriter saves man- 
hours by acting as a rapid, foolproof dispatcher of cor- 
respondence . . . a communicator of instructions .. . a 
conference reporter . . . a sounding board for sales 
talks, ideas and speeches! Its features? All you would 
expect to find in the finest dictating machine ever built 
-.. and then some! 

Think we’ve exaggerated? We offer you a friendly chal- 
lenge to mail the coupon—“‘take the mike” at your own 
desk, with your own work, for just a few minutes! Once 
you take the mike...your talk will be our best sales talk! 


Edison Voicewriter 


Aproduct of Thomas A. Edison Industries, McGraw-Edison Company 
West Orange, N.J. In Canada: 32 Front Street W., Toronto, Ont. 


4 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 

a 


FREE TRYOUT!—Just fill out and mail this coupon 
to Edison Voicewriter, West Orange, New Jersey. 
Your Voicewriter representative will do the rest. 
No obligation! 


Okay Edison, I’d like to take the mike of the all-new 
Edison Voicewriter. Please call me to arrange a 
demonstration, 


Name. 
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Organization 
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Views of Our Readers 


(Continued from page 654) 
sociation and more recently by Vice 


President Richard Nixon. 


While the functions of the Interna- 
tional Court of Justice at The Hague un- 
doubtedly could be advantageously ex- 
panded as regards international dis- 
putes, a very delicate question exists in 
the minds of many people concerning 
the absolute domestic jurisdiction over 
internal affairs now reserved to na- 
tional sovereignty. Any incursion into 
this area of national sovereignty 
would undoubtedly be met with the 
strongest disapproval by the majority 
of the American people. Therefore, the 
first and most formidable task would 
be to find workable and accurate defi- 
nitions of the terms “international dis- 
pute” and “domestic jurisdiction”, so 
that the international character of the 
jurisdiction of the International Court 
would be delineated as clearly as pos- 


sible. 


International disputes have in the 
past been conducted largely on a basis 
analogous to negotiation pursuant to 
contract, i.e., treaty negotiation. Is it 
correct to assume that the present 
“World Law-World Court” proposals 
would shift such methods from negotia- 
tion solely under treaties to adjudica- 
tion under fixed, preconceived, and 
generally accepted principles of inter- 
national law, determining the obliga- 
tions of the parties (nations), not sole- 
ly in accordance with specific treaty 
obligations expressly assumed by them, 
but by operation of an international 
“law”, recognized as binding on the 
parties in “international” 
only? 


disputes 


The weight of these questions will re- 
quire a great deal more elucidation in 
the JouRNAL and elsewhere. 


Joun R. WILLIAMS 
West Palm Beach, Florida 


Scott Article Was 
A Slap at Veterans 

The article in your May issue, by 
Senator Hugh D. Scott, Jr., of Pennsyl- 
vania, entitled, “The Other Gap: A 
Flaw in Our National Character”, con- 
cerning the conduct of American troops 
in Korea, is a slap in the face to Korean 
veterans. Senator Scott’s facts are in- 
correct and his conclusions are incor- 
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rect. 

The trouble with the Korean War 
was that our Government had no 
foreign policy, not to mention the lack 
of ammunition and the miserable 
weapons and equipment. 


James P. D’ANGELO 


Wilmington, Delaware 


Nothing Wrong 
with a Polyglot Court 

I would like to make brief reply to 
George Washington Williams’s “Poly- 
glot Court” letter in your May issue, 
No. 5, Vol. 45, page 428. 


Just what is wrong with a polyglot 
court—is' all the learning, is all the 
legal talent, is all the reason and logic 
given to those who speak English—or 
any other given language? Is it not 
possible for those who speak different 
languages to be equally well grounded 
in law? 

Mr. Williams implies at least that he 
doesn’t like our Supreme Court. Just 
what kind of a court would he like— 
if any? 

Then again he is afraid the powerful 
nations would control an international 
court. They haven’t in the past. Our 
larger states haven’t attempted to con- 
trol our Federal Courts. But, he tells us, 
if that doesn’t happen, the big nations 
will be brought down to a level of the 
small nations. I wonder if he means 
down or up. He says the large and 
powerful nations will find themselves 
like “Gulliver in Lilliput”—a bit far- 
fetched. 

Then he adds in substance that this 
whole program (Peace Through Law) 
is Communism under another name. 
That is a bold statement. What is he 
trying to do, defame Ross L. Malone, 
our present president, and Charles S. 
Rhyne, our immediate past president? 
I am sure they need no defense from 
me, but I deny the charge for them and 
for myself. As a matter of fact, this 
program is the opposite of Communism. 

Then he tells us there are many 
roads leading to Rome. Be that as it 
may, none of them lead to world peace. 
That is the trail this program seeks to 
blaze. 


W. C. WinsLow 


Salem, Oregon 






Re Qualifications 
of Supreme Court Judges 

I read with interest Ben R. Miller’s 
article in the May issue of the JourNAL 
on selection of the federal judiciary 
and how the legal profession is neg. 
lecting its duty. 

While this is true in all areas of the 
judiciary, I feel it is especially so in 
selecting men to serve on the U. §, 
Supreme Court. It may be of interest 
to you that I have introduced a bill, 
H. R. 6639, which would create rigid 
qualifications for future appointments 
to the nation’s highest Court. The re- 
quirements would be two-fold: a mini- 
mum of eight years’ prior service on 
the judiciary, as well as not more than 
one appointment from any of the fed- 
eral judicial circuits. . . 

If you find this measure merits your 
support, I would urge you to impress 
your own members of Congress to sup- 
port it... 

Bos Casey 
House of Representatives 


Washington, D. C. 


On Criticizing 
the Judiciary 

In his letter entitled “The Right To 
Criticize Judicial Decisions” (May 
issue, page 426) Charles R. Hayes, 
I am sorry to say, misses the point in- 
volved. Certainly no intelligent person 
will endorse that “The Judge Can Do 
No Wrong”. Undeniably, human jus- 
tice is fallible. There is, however, a 
difference between criticizing a decision 
as not in accordance with the facts on 
record or as contrary to the applicable 
law, and criticizing a court as not be- 
ing on the appropriate level because it 
has in good faith and on reasonable, 
though perhaps arguable, grounds 
reached a conclusion with which the 
critic disagrees. Is it not one of the 
prominent purposes of the Judicial 
Branch of a government to determine 
issues on which there may be a differ- 
ence of opinion among reasonable per- 
sons of good faith? 

MAXIMILIAN KOESSLER 

San Francisco, California 


A Reply 
To Mr. Wormser 
The portion of my review of his 
book (April issue, pages 372-373) to 
(Continued on page 65°) 
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You are invited to send in a 
paper or quotations, to partici- 
pate or listen. Some of America’s 
outstanding trial lawyers and 
doctors will present proceedings. 

































Special first-time offer 
ONE YEAR’S BACK ISSUES 
OF Law Week FREE! 


Now you can get all the issues of The United States 
LAW WEEK, from July 1958 through June 1959, 
free of charge, as a special bonus for entering a 
one-year subscription. 








1. Significant federal and state court decisions—all the prece- 


2. Immediate notice of important new federal agency rulings 





3, Supreme Court Opinions, in full text—mailed to you the 


4, Summary and Analysis—a five-minute review of new law, 
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dent-setting cases establishing new principles of law. Typical 
headings: Antitrust, Taxation, Insurance, Public Contracts, 
Labor, Transportation, Trade Regulation, Criminal Law, 
Public Utilities, Railroads. 
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—among them rulings in the fields of Money and Finance, 


Aeronautics, Taxation, Public Contracts, Shipping, Labor. Please send me, free of charge, all LAW WEEK issues 
from July 1958 through June 1959 as a special bonus for 
entering a one-year subscription at $104. Bill me later. I 
understand that I may return all materials express collect 
within 30 days if LAW WEEK does not “fill the bill” for 
me, and all charges will be cancelled. 





same day they are handed down—plus Supreme Court 
Orders, Journal, Docket, Arguments. 
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— an incisive analysis of the leading cases of the Stasen 
plus ORGANIZATION 
All the issues of LAW WEEK contained in Volume 27 ADDRESS 
(July 1958 through June 1959) housed in two durable, 
attractive binders, as a special subscription bonus. Ge —_ age 
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(Continued from page 656) 


which Mr. Wormser takes exception in 
the June issue of the JoURNAL (pages 
545-546) is a discussion of the impli- 
cations of his statement that it is the 
duty of the trustees of a foundation to 
broadcast a repudiation of the results 
of its research in certain cases. His 
opinion in this regard is repeated in 
his concluding paragraphs (page 300) 
where he says foundations need “to 
renounce publicly that which has turned 
out to be misbegotten and to announce 
and take such steps as might be reason- 
ably necessary, and are feasible, to 
correct any damage which has been 
done”. 


It seems to me that what is “mis- 
begotten” must of necessity be inter- 
preted in the light of the ideas and 
individuals that have been castigated 
in the book and that 300 pages of ad- 
verse criticism has greater weight than 
a few paragraphs of generalities. 

One instance out of the many sum- 
marized in the review will serve to 
make my position clear: I believe it 
is evident that Mr. Wormser would 
regard it as the duty of The Carnegie 
Corporation to have broadcast a public 
repudiation of Myrdal’s An American 
Dilemma. 

The language in the last paragraph 
of the review is my own characteriza- 
tion (not Mr. Wormser’s) of what 
appears to me to be implicit in his 
demand for repudiation. 


Louis P. HALLER 
Chicago, Illinois 


Disagrees on 
Preventing Lawsuits 

Frank W. Brady’s “The Way To 
Prevent Lawsuits” [May issue, page 
471] tells us to go at once to the indi- 
vidual lay litigant on the opposite side. 
Also, that first conference will give you 
the ‘lay of the land’ of the conflict—the 
point of view of the opposition, spon- 
taneous and unadulterated. In many, 
many cases that visit will prevent the 
opponent from engaging counsel; so he 
will, surprisingly, entrust himself to 
you, and, what is more important, to 
your judgment. Nobody wants to spend 
money on lawyers unless he has to.” 


I am just this minute on my way to 
a meeting of the San Fernando Valley 
Bar Association. I think I can safely 
say that I will not meet a lawyer to- 
night who would ingratiate himself 
upon an opposing lay litigant and seek 
If one of those 
fellows showed up at our meeting no- 
body would speak to him. 

Jerry B. RIsELEY 

Studio City, California 


Thank You, 
Mr. Sharretts 

During the past six or eight months, 
and particularly within recent months, 


to obtain his trust. 


I have noticed discussions among 
groups of lawyers concerning articles 
appearing in the JOURNAL. 

The tenor of these discussions is to 
the effect that the JoURNAL is more and 
more regarded as a source of authori- 
tative and informative articles. During 
the past year or two, I have found that 
there were quite a number of articles 
which were helpful in connection with 
matters I was then working on. 

As far as I know, the JouRNAL does 
not busy itself with the job of sampling 
the views of its readers-and I thought 
you might be interested to know what 
the local opinion in Maryland is. 

R. CARLETON SHARRETTS, Jr. 
Baltimore, Maryland 


Mr. Buchanan’s Proposal 
an “Excellent Contribution” 

By advocating the use of a limited 
form of pretrial in cases pending be- 
fore administrative agencies, such as 
the National Labor Relations Board, in 
the May, 1959, issue of the JouRNAL, 
Lloyd Buchanan has given written ex- 
pression to a suggestion which I feel 
certain many counsel appearing before 
such agencies have entertained from 
time to time. 

Increasingly, administrative hearings 
have tended to become prolonged to 
the point where, in many cases, the 
attorneys as well as the parties have 
felt that a court trial might well have 
provided a speedier method of deter- 
mining the issues. 

While it is almost the invariable 
practice of N.L.R.B. hearing officers in 
the supposedly “non-adversary” repre- 
sentation cases to reduce the issues and 
simplify matters of proof by means of 
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“off the record” befo: 
opening a formal hearing, relatively 


discussions 


few trial examiners before whom the 
undersigned has appeared, have adopt- 
ed the extended type of “limited pre- 
trial discussions” utilized by Trial 
Examiner Buchanan. 


Mr. Buchanan has made an excellent 
contribution with his article, which 
might well provide the basis for proce- 
dural revisions within the Labor Board, 
as well as other similar agencies. 

Rosert W. GILBert 
Beverly Hills, California 


In Defense 
of the Supreme Court 
Undoubtedly there has been too 
much discussion already, by both law- 
yers and laymen, of the decision of the 
Supreme Court of the United States in 
the so-called School Segregation cases. 
Less criticism and more acquiesence is 
obviously needed. Our apology, there- 
fore, is in order, but we believe we are 
justified in coming to the defense of 
our Supreme Court and the Attorney 
General of the United States against 
the attack made by Charles J. Bloch in 
the January number of the AMERICAN 
Bar ASSOCIATION JOURNAL. .. 


Of course Mr. Bloch has been and 
probably is now entirely familiar with 
the doctrine of stare decisis, although 
he does not mention it in his article. 
He also knows that while it is a most 
important formula of the common law 
to induce the courts to “stand by” 
decisions and “not disturb settled mat- 
ters” that the courts are not obligated 
to follow the rule of stare decisis (and 
frequently do not do so) when the 
facts before them indicate and their 
honest construction and interpretation 
proves to their satisfaction that they 
should not do so. The cases cited by 
Mr. Bloch are not in any case exactly 
similar with respect to either law or 
facts and are therefore not controlling 
in future cases. And the lawyers of my 
acquaintance who have had extensive 
constitutional law experience agree with 
me that the “separate but equal” doc- 
trine in school cases has always been 
wrong, and that certainly in this case 
there has been no “Legal Error That 
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ANNOUNCING A NEW DEVELOPMENT IN 
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The Board of Directors of the Endowment has 
arranged with the New York Life Insurance Com- 
pany to amend the terms of the 50 Plus Plan to 
permit eligibility for enrollment as early as age 
35 instead of at age 50 as heretofore. The 50 Plus 
Plan will hereafter be referred to as the Senior 
Plan. The amount of insurance available under 
the Senior Plan at exactly age 35 will be $13,500, 
decreasing annually to $5,500 at age 49, after 
which the existing 50 Plus Plan coverage and 
premium contributions will apply. The annual 
contribution for members between ages 35 and 
49 will be $70. 


By virtue of the extension of the 50 Plus Plan to 
ages below 50, members now participating in the 
$20-A-Year Plan have an excellent opportunity 
to secure additional amounts of insurance at a 
reasonable cost. The $20-A-Year Plan will here- 
after be referred to as the Junior Plan. For ex- 
ample, the combined amounts of insurance at age 
49) Will be $20,000, at age 40—$14,500, at age 45— 
$10,250... for only $90 ($20 plus $70 per year). 


the ndowment is expanding the group insur- 
ance »rogram to make possible additional protec- 


tion for lawyers between 35 and 50 years of age. 
Although the Endowment is required to request 
evidence of insurability for all enrollees, such re- 
quirements are liberal, due to the broad base of 
over 28,000 participants from coast to coast. 


Both Plans are underwritten by the New York 
Life Insurance Company and offer: 


Waiver of Premium Contribution if Totally 
Disabled. 


Conversion Privileges. 


Free Choice of Beneficiary. 
Benefits Paid On Death From Any Cause. 


The details of both the newly expanded Senior 
Insurance Plan as well as the benefits of the 
Junior Insurance Plan, will be found on the re- 
verse side of this page. We suggest you give this 
matter your careful consideration as the amounts 
of insurance are substantial and the premium 
contribution reasonable. 


PLEASE TURN PAGE FOR DETAILS I> 
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SENIOR PLAN 


FOR MEMBERS 
35 THROUGH 69 
YEARS OF AGE 


+THIS B 


JUNIOR PLAN 


FOR MEMBERS 
UNDER 56 
YEARS OF AGE 


-THIS » 


BOTH PLANS 


FOR MEMBERS 

35 THROUGH 55 

YEARS OF AGE 
WITH CONTINUING 
COVERAGE FOR LIFE 





PLUS 


AMERICAN BAR 


... key to Family Security! 








SENIOR PLAN—SCHEDULE OF GROUP INSURANCE 








If Death Plan Current If Death Plan Current If Death Plan Current 
Strikes Pays This PREMIUM Strikes Pays This PREMIUM Strikes Pays This PREMIUM 
at this Amount of Contribu- at this Amount of Contribu- at this Amount of Contribu- 
Age Insurance tion Age Insurance tion Age Insurance tion 
35 $13,500 $ 70.00 50 $5,000 $100.00 65 $5,000 $225.00 
36 12,800 70.00 51 5,000 100.00 66 5,000 225.00 
37 12,100 70.00 52 5,000 100.00 67 5,000 225.00 
38 11,400 70.00 53 5,000 100.00 68 5,000 225.00 
39 10,700 70.00 54 5,000 100.00 69 5,000 225.00 
40 10,000 70.00 55 5,000 130.00 70 3,000 225.00 
41 9,500 70.00 56 5,000 130.00 71 3,000 225.00 
42 9,000 70.00 57 5,000 130.00 72 3,000 225.00 
43 8,500 70.00 58 5,000 130.00 73 3,000 225.00 
a4 8,000 70.00 59 5,000 130.00 714 3,000 225.00 
45 7,500 70.00 60 5,000 185.00 75 2,000 225.00 
46 7,000 70.00 61 5,000 185.00 76 2,000 225.00 
47 6,500 70.00 62 5,000 185.00 77 2,000 225.00 
48 6,000 70.00 63 5,000 185.00 78 2,000 225.00 
49 5,500 70.00 64 5,000 185.00 719 2,000 225.00 
80 G Over 1,000 225.00 


The enroliment years are 35 through 69 years of age, however, the protec 





tion as stated continues thereafter. 


CURRENT 
ANNUAL PREMIUM 


$7Q00 


to members 35 years of 
age to 49 years of age 
—see schedule for an- 
nual cost from age 
50 and over 





JUNIOR PLAN—SCHEDULE OF GROUP INSURANCE 








If Death Plan Pays this If Death Plan Pays this If Death Plan Pays this 
Strikes at Amount of Strikes at Amount of Strikes at Amount of 
this Age Insurance this Age Insurance this Age Insurance 
25 
and under $12,000 36 $6,100 47 $2,350 
26 11,400 37 5,700 48 2,150 
27 10,800 38 5,300 49 1,950 
28 10,200 39 4,900 50 1,750 
29 9,600 40 4,500 51 1,600 
30 9,000 41 * 4,150 52 1,450 
31 8,500 42 3,800 53 1,300 
32 8,000 43 3,450 54 1,150 
33 7,500 44 3,100 55 1,000 
34 7,000 45 2,750 56 0 
35 6,500 46 2,550 


CURRENT 
ANNUAL PREMIUM 


$2.90 


to each member 
of the Junior Plan 
regardless of age 





COMBINED PROTECTION — SCHEDULE OF INSURANCE OF BOTH PLANS 





If Death Both Plans Combined 








Strikes Pay This Current 
at this Amountof Annual 
Age Insurance Cost 
35 $20,000 $ 90.00 
36 18,900 90.00 
37 17,800 90.00 
38 16,700 90.00 
39 15,600 90.00 
40 14,500 90.00 
41 13,650 90.00 


At age 56 coverage terminates under the Junior 
under the Senior 


Plan but levels at $5, 





If Death Both Plans Combined 


Strikes Pay This Current 
at this Amount of Annual 
Age Insurance Cost 





42 $12,800 $ 90.00 


43 11,950 90.00 
44 11,100 90.00 
45 10,250 90.00 
46 9,550 90.00 
47 8,850 90.00 
48 8,150 90.00 


Pian to your 70th birthday. At 70 and there- 


If Death Both Plans Combined 
Strikes Pay This Current 
at this Amountof Annual 

Age Insurance Cost 





49 $7,450 $ 90.00 





50 6,750 120.00 
51 6,600 120.00 
52 6,450 120.00 
53 6,300 120.00 
54 6,150 120.00 
55 6,000 150.00 


after the benefit paid reduces at 5 year intervals. 
At age 80 it stabilizes at $1,000. 





CURRENT 
ANNUAL PREMIUM 


$9900 


To members 35 years of 
age to 49 years of age 
—see Schedule of 
Insurance for Senior 
Plan for annual cost and 
coverage from age 50 
and over 








SEND FOR DETAILS 


TODAY 
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ASSOCIATION ENDOWMENT | 
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Waiver of Premium Contri- 
bution if Totally Disabled. nefit Paid on Death from 
Free Choice of Beneficiary. 


AMERICAN BAR ASSOCIATION ENDOWMENT 
1155 EAST 60TH ST. 
CHICAGO 37, ILLINOIS 


Gentlemen: 
Please send full information so | can apply for the maximum benefits 
for which | qualify in the Endowment's Group Life Insurance Plan. 


Date of Birth... oes. eee ee een. 


°. 


Conversion Privileges. 


Any Cause. 


Day 


Yr. 


Address eee eeeeeeeeeeeeeeeeeseseeeeeeeeeeeseeeeeeeeseseeeeeeeeee- + * 


City ... cc cccccccccccccccccccccccscecens DS Fc \ccrare Gesibthe «08 
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(Continued from page 658) 
Should Be Corrected” as Mr. Bloch 


contends. 
SAMUEL A. HARPER 
Merritt Island, Florida 


The Law’s Transition— 
A Reply to Mr. Smith 

Smith’s article, “The Bar Is 
Not Overcrowded”, utilizes the same 
premise, the same facts and draws the 
same conclusion as most statements on 
the subject. However, it overlooks the 
most important fact in the present-day 
picture, that we are entering a new era 
in the history of legal practice. 


It is true that the need for legal 
services on the part of the general 
public is steadily increasing. It is also 
true that the number of lawyers in 
proportion to the remainder of the 
population has definitely decreased. 
But this does not mean that, therefore, 
the area of opportunity for the average 
young law graduate in private practice 
has also increased. At least it has not 
done so to any appreciable degree. For 
this is an era of “institutionalized 
law” and a time in which a compara- 
tively small number of lawyers are 
capable of controlling a large volume 
of the legal clientele. Further, institu- 
tions such as banks, savings and loan 
associations and others which employ 
a small number of attorneys in relation 
to the number of legal dealings they 
transact have now reduced the number 
of wills, real estate closings, etc., 
usually handled by the small practi- 
tioner. An illustration of this “new 
age” can be found in Cook County 
where a recent inventory ordered by 
the Illinois Supreme Court reveals that 
despite the fact that our courts have 
a two-year backlog, due to the flood of 
litigation in our forums over the past 
few years, an inspection of the dockets 
shows that firms employing ten, fifteen, 
and fewer lawyers supply attorneys of 
record in literally hundreds of cases. 
Circa two hundred lawyers among all 
those practicing in Chicago actually try 
these cases. 


Che truth is that the lawyer’s tools 
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njoy yourself after along day in your office... 
soothed by the sparkling blue water of your 


new patio pool beside your own home 


_ in just ten days yOu Can enjoy this new dimens 
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ta few dollars a month 


NATIONAL pools made of specially prestressed 
concrete for.a lifetime, trouble-free investment 
specified by architects and engineers for Americas 
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preferred by homeowners who want the very best 
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are the same now as they were in the 
dull, dead days of antiquity. They are 
the ability to organize thoughts, per- 
ceive realities, present with cogency a 
given point of view and contribute to- 
ward the molding of a better social 
order. But the question today is 
“Where are most of the young law 
graduates going to put those abilities 
to work?” 

Actually the only area in which the 
need and demand for lawyers is un- 
questionably greater than the supply is 
in the much-criticized expanding Fed- 
eral Government. There will always be 
room in the “law factory” or domain 
of “institutionalized law” for the vale- 
dictorian and for the graduates of law 
schools which cost at least $4,000 per 
year to attend (for age and affluence 
seem to be accepted indicia of law 
school’s capacity for producing su- 
perior, young men), and for a certain 
number of rural and city neighborhood 
practitioners (although as the recent 
survey conducted by the American Bar 
Association demonstrates their median 
income before taxes is less than $7,000 
per annum, if we include in this survey 
the attorneys who do not make out 
income tax returns and sell real estate 
or insurance also in order to pay the 
rent). But we are graduating “quality” 
young men who find that they do not 
fall into any of these categories and 
neither the limited number of positions 
available as house counsels in private 
industry nor Mr. Smith’s statistics is 
going to tell us what to do with them 
until we complete in our generation, it 
is hoped, “The Law’s Transition”. 


S. JouHn INSALATA 
Chicago, Illinois 


Mr. Smith’s Thesis 
**Just Isn’t So”’ 


In the November and December, 
1958, issues of the AMERICAN Bar 
ASSOCIATION JOURNAL, it appears that 
certain officials of the American Bar 
Association have taken the position 
that there is now and will be a short- 
age of attorneys. 

I refer, first, to the article written 
in the November, 1958, issue by 
Reginald Heber Smith, in which he 
purported to set out statistics for the 
years 1930 to 1957, and by which he 
concluded that there is now a shortage 
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of attorneys within this country. 

In the December, 1958, issue of the 
JourRNAL, Ross Malone, President of 
the American Bar Association, stated 
that he concluded from Mr. Smith’s 
article, that there is now a shortage of 
attorneys and that steps must be taken 
to recruit new members to the profes- 
sion. 

I must next refer to Mr. Smith’s 
article, wherein he states that for the 
ten-year period from 1930 to 1939, 
there were 390,840 students in law 
school. From his own statistics it must 
also be shown that from the period of 
1950 to 1957 there were 352,051 
students attending law school. 

If we are to take the average year 
for the ten-year period, we find that 
during the period of 1930 to 1939 
there was an average of 39,084 stu- 
dents attending law school for a given 
year. Looking now to the eight-year 
period from 1950 to 1957, we find that 
the average yearly total of students 
attending law school was 44,006. Need- 
less to say, this shows an increase of 
almost 5,000 students more per year 
who were attending law school during 
the period of 1950 to 1957 than in the 
years from 1930 to 1939. The exact 
figure being 4,922. 

If we were to take the lowest figure 
for the eight-year period of 1950 to 
1957, we find that the year 1955 con- 
tained 40,158 students, and further, if 
we were to take this low figure to 
make up the ten-year period of 1950 
to 1959, we would have 432,367 
students in law school during that 
period. Thus, comparing the period of 
1930 to 1939 with 1950 to 1959, we 
would have an increase of 41,527 
students over that period of 1930 to 
1939, 

In his article, Mr. Smith attempts to 
take the period of the war years and 
show the shortage of attorneys. Surely, 
this cannot be the basis for any statis- 
tical data due to the emergency exist- 
ing at that time. 

The next phase of his statistical data 
dealt with the admittance to the Bar 
in 1930 to 1939 as compared with 1950 
to 1956. Here again, we find a surplus 
of attorneys over that period 1930 to 
1939, but he neglects to set forth that 
in the seven-year period from 1950 to 
1956, 78,623 were admitted to the Bar. 





For the period 1930 to 1939, the aver- 
age yearly admittance to the Bar was 
9,124, while in the seven-year period 
of 1950 to 1956, the average admit- 
tance was 11,249. This shows an aver- 
age yearly increase of 2,125 for the 
period 1950 to 1956 over 1930 to 1939, 

If we may speculate just a moment. 
I will take the lowest yearly rate of 
admission for the seven-year period, 
being the year 1956 at 9,450, and con. 
clude that this would represent the 
figure for the next three years, 1957, 
1958, 1959, in order to make a ten- 
year period. Adding these figures to 
the present seven-year period, there 
would be 106,973 persons admitted to 
the Bar in a ten-year period from 1950 
to 1959. This then shows an increase 
of 15,728 persons admitted to the Bar 
during the ten-year period of 1950 to 
1959 over the period of 1930 to 1939. 


Certainly there has been no decrease 
in the number of students attending 
law school, nor in the number of 
persons admitted to the Bar. There has 
however been a shortage of legal busi- 
ness during the ten-year period. I am 
informed by a recent bar association 
article that the lawyers of today have 
lost 75 per cent of the business they 
had in 1939. This is due to a number 
of factors, but I believe the primary 
factor is the infringement of laymen 
on the legal profession. In view of 
this, it can be seen that under present- 
day conditions, a great many more 
attorneys are competing for 25 per cent 
of the total business that attorneys 
possessed in 1939. 


I will repeat that there is no short- 
age of attorneys, but there has been 
another real shortage and that shortage 
has been the lack of dedicated members 
of the Bar to protect the profession 
from lay infringement and for the 
further lack of a strong Public Rela- 
tions Program to acquaint the public 
with the functions of an attorney and 
the services that he provides as 
member of the community. Until th’s 
is reached we shall continue to lose 
ground as a profession. 

Mr. Malone has commented that 
there should be a program to recruit 
students into the legal profession. Such 
a program is unnecessary. If the legal 
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(Continued from page 662) 
profession and its members have the 
respect of the general public and a 
member of the legal profession may 
be assured of a satisfactory monetary 
return for the years spent gaining his 
education and time spent performing 
legal work for his clients, that in and 
of itself would be a sufficient program 
to induce students to enter law school 
and eventually the practice of law. The 
legal profession must offer something 
more than it has in the past to induce 
students to enroll in a college of law. 
The burden is upon officials of the 
American Bar Association and various 
local associations to institute a strong 
public relations program in order that 
the legal profession may be placed in 
its just position with that of other 
professions. 

H. ANDREW Bain 
Columbus, Ohio 


Shylock v. Antonio 

In the February number of the 
Journat, Mr. Richard Bentley gave an 
excellent description of the mystery 
surrounding the authorship of Shake- 
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speare’s works. The evidence presented 
by him would seem to favor either 
Edward de Vere, Earl of Oxford, or 
Francis Bacon, Lord Verulam and St. 
Albans, as the author. Both of these 
men were prominent lawyers who at 
one time or another held high judicial 
positions. 


But could a lawyer have written The 
Merchant of Venice? The principal 
feature of this play is the lawsuit of 
Shylock v. Antonio, based on a con- 
tract authorizing the creditor, in case 
of default, to murder the debtor. Is it 
conceivable that a distinguished lawyer 
and judge would make use of a plot so 
absurd from a legal standpoint? The 
contract would have been void, as 
against religion, law and public policy, 
in England and in Italy, and no court 
would have entertained a suit upon it. 
The author was a splendid poet with a 
vivid imagination, but could he have 
been a lawyer? Obviously, further 
evidence is required to solve the 
mystery. 

OtTo SCHOENRICH 
New York, New York 


Lawyers Know 


Too Many Words 


I read with the “enjoyment” which 
he suggests, Joe Stecher’s letter and his 
enclosure among the “Views of Our 
Readers” in the July, 1958, issue of the 
JOURNAL (page 610). Please thank 
him for what he calls his “impropriety” 
and thank the “lay members of the 
staff” for their timely comments on 
“lawyer's writing”. He writes from a 
background of thirty years of practice, 
Having been at the Bar for sixty years 
and an editor for forty-three years, | 
add thirty more years of emphasis to 
his letter and submit a few additional 
comments... 


By way of addition, our former 
President, Charlie Beardsley, said he 
thought 75 per cent of the words used 
by lawyers were unnecessary. When 
the late Calvin Coolidge was given an 
honorary degree at Amherst he was 
described as a man of “adequate brev- 
ity”. Think that over. The late Felix 
Rackemann, a Boston lawyer, told me 
that years ago he received from a lead- 
ing New York firm a draft of a trust 
instrument to look over as he repre- 
sented a beneficiary. It covered ten 
typewritten foolscap pages. After read- 
ing it he bet them a box of good cigars 
that every essential idea in it could 
be stated in less than two pages, and 
he won his bet. They could not find a 
hole in his draft. 

Of course, some of the verbosity of 
lawyers, especially in written instru- 
ments, is due to the early practice by 
which English scriveners were paid so 
much a word. Hence more and more 
words. But a good deal of the trouble. 
as Joe Stecher suggests, is due to the 
fact that as lawyers on both sides of 
the Bench we are apt to “take ourselves 
too seriously”. 

Some lawyers probably think a long- 
winded document looks important and 
learned and difficult to clients as a 
background for the fee. They may be 
right at times, however absurd it may 
be professionally or however expensive 
to the public through the recording 
and storing of their effusions. Of 
course, some “words of art” have to be 
used and some clauses to avoid litiga- 
tion under some judicial opinions, but 
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habits of verbose thinking are often in 
the background. I remember being on 
a committee in 1912 to draft the per- 
missive short form of deeds act in 
Massachusetts. We cut out seventeen 
words from one of the common printed 
stationers’ forms. A few months after 
the act took effect an elderly convey- 
ancer wrote me that he thought they 
should be restored and he was plan- 
ning to ask for legislation! 

My wife used to say that the legal 
profession seemed to consist largely of 
the use of the word “said”. 


As to the use of italics, I agree with 
a friend who said years ago “For God’s 
sake, Grinnell, can’t you say what you 
mean without jumping from italics to 
italics?” And yet, I still use them at 
times, not so much for emphasis, but 
to catch the eye of lawyers who may 
not read much or closely. 

The common indiscriminate use of 
the title (?) “Honorable” is ridiculous, 
but an English lady called me up not 
long ago to ask if she should add 
“Esquire” to the name of a lady law- 
yer, as she had been told that she 
should! ... 

FRANK W. GRINNELL 
Boston, Massachusetts 





(Continued from page 648) 

report at the time this is written upon 
the later developments in the hearing. 
This information will be forthcoming 
in due course from our Washington 
Office. 

F. Joseph Donohue of Washington 
and his Committee on Retirement Ben- 
efits are rendering an invaluable serv- 
ice in their vigorous support of this 
legislation, Leslie M. Rapp, of the New 
York Bar, who was the author of the 
original Reed-Keogh Bill and is now 
the Chairman of our Associate and 
Advisory Committee, was present in 
Washington for the hearings, and was 
most helpful in preparation for them. 
Support of this legislation, which has 
been the policy of the Association for 
the past eight years, is a major objec- 
tive of the current year and will con- 
tinue until we are successful in elimi- 
nating this discrimination against 


the -elf-employed people of the United 
States. 


Views of Our Readers 


Only“Thermo-Faux’ Copying Machines do so many 
Jobs...so quickly, so easily, for such low cost ! 


Looking for the efficient way to speed tedious legal copying? 
Call on a “Thermo-Fax” Copying Machine. Copy a legal 
paper or form in just 4 seconds—by the only completely 
electric, completely dry, completely clean copying process. 
Free experienced legal secretaries for more useful work. Mail 
the coupon now for complete information. 


VERSATILE 


You'll use the “Thermo-Fax” 
Copying Machine whenever you 
need fast copies of statements, 
agreements, confidential papers 
or general correspondence. Call 
your local dealer now for a con- 
vincing demonstration. 
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A Judge 
—writes a Letter 


An unsolicited letter recently received from a Judge of an 
Appellate Court includes the following: 


“TI have cited C. J. S. more frequently 


*« * * * * because it contains such ac- 


curate and easily found statements of the law 
in much detail — supported by the decided cases. 


Your work has been of inestimable value to me.” 


This Judge, with many years of judicial experience, expresses 
an opinion held by many other judges and thousands of 
lawyers who find 


Conpus Junis SECUNDUM 


is truly 


America C 
Great Law Encyclopedia 


Full details of C. J. S. are yours for the asking 


AMERICAN LAW BOOK CO. Brooklyn 1, N. Y. 
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Constitutional Law: 


The People’s Right ‘To Know 





by Thomas C. Hennings, Jr. © United States Senator from Missouri 


Senator Hennings is disturbed about the extent of the right of the Exec- 


utive to withhold information from the public. In this article, the Senator 


examines the constitutional law on the point, arguing that the right to 


withhold information is a very narrow one, limited to information whose 


disclosure might endanger the safety of the nation. 





When the President recently signed 
into law the freedom of information 
bill enacted by the 85th Congress, 
amending Section 161 of the Revised 
Statutes (5 U.S.C. 22) to make it clear 
that this statute does not authorize 
executive department heads to withhold 
information from the public! there 
was laid to rest an insidious secrecy 
practice which had developed in the 
Government in recent years whereby 
Section 161 (the so-called federal 
“housekeeping statute”) was cited by 
executive departments, and even some 
of the independent agencies, as author- 
ity to withhold information from the 
public.- At the same time he helped to 
lay one unlawful secrecy practice to 
rest by signing the freedom of infor- 
mation bill. However, the President in 
an accompanying statement raised the 
specter of another, which, if allowed 
to grow unchecked, could become a 
much greater danger to our democratic 
system of self-government than the mis- 
use of the “housekeeping statute” ever 


has been, 


When he signed the freedom of in- 
formation bill, the President said:3 


I have today signed the bill H.R. 
2767, “to amend Section 161 of the 
Revised Statutes with respect to the 
authority of Federal officers and agen- 
cies to withhold information and limit 
the availability of records.” The pur- 
pose of this legislation is to make clear 
the intent of Congress that Section 
161 of the Revised Statutes shall not 
be cited as a justification for failing 
to disclose information which should 
be made public. 

In its consideration of this legislation 
the Congress has recognized that the 
decision-making and investigative proc- 
esses must be protected. /t is also clear 
from the legislative history of the bill 
that it is not intended to, and indeed 
could not, alter the existing power of 
the head of an Executive department 


to keep appropriate information or 
papers confidential in the public in- 


terest. This power in the Executive 
Branch is inherent under the Consti- 
tution. [Italics supplied. ] 


The President did not indicate pre- 
cisely what he meant by “appropriate 
information or papers”, or from whom 
such information or papers are permit- 
ted to be kept “confidential”, or who 
is empowered to determine what is “i 
the public interest”, but the broad 
nature of his statement lends strong 
support to the conclusion that he com- 
pletely endorses the startling and dan- 
gerous thesis advanced by the Attorney 
General to the effect that the President 
and the heads of the Executive depart- 
ments, and all those in the Executive 
Branch to whom they delegate it, have 
an unlimited power to withhold from 
both the Congress and the public any 
information or papers which they in 
their own discretion decide should be 





1. Act of August 12, 1958, 72 Stat. —_ known 
generally as the ‘“‘Hennings-Moss A 


Section 22 of Title 5 of the po arc States 
Code reads: ‘‘The head of each department is 
authorized to prescribe regulations, not incon- 
sistent with law, for the government of his 
department, the conduct of its officers and 
clerks, the distribution and performance of its 
business, and the custody, use, and preservation 
of the records, papers, and property appertain- 
ing to it.” 

The Hennings-Moss Act adds to Section 22 
the sentence: “‘This section does not authorize 
withholding information from the public or 
— the availability of records to the 
public 


2. See S. Rep. No. 1621, 85th Cong., 2d Sess. 3 
(1958), where it is stated: ‘‘Despite the obvious 
‘housekeeping’ nature and purpose of section 
161, it has been openly cited in recent years by 
a number of executive departments and agen- 
cies as authority for withholding information 








from the public and limiting the availability of 
records to the public. 

“The Committee has found that this section 
has been Le spnygee on cited as such authority by 
the follow executive departments: Depart- 
ment of Agriculture, Department of Defense, 
Department of Interior, Department of Justice, 
Department of Labor, Department of State, and 


Post Office Department”. See also H. Rep. No. 
1461, 85th Cong., 2d Sess. (1958). 
Independent agencies found to have cited 


Section 22 as authority to withhold information 
from the public included the Civil Service Com- 
mission, the Federal Mediation and Conciliation 
Service, the Housing and Home Finance Agency, 
the Interstate Commerce Commission, and the 
Smithsonian Institution. See bray before 
the Subcommittee on Constitutional —_ of 
the Committee on the Judiciary, Unite per 
ee 85th Cong., 2d Sess., part 1, (1958), 
page 

wer White House press release, August 12, 
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The People’s Right To Know 


withheld. This power, said to be 
inherent “under the Constitution”, is 
referred to generally as the “Executive 
privilege”.5 

Much has already been said and 
written about the power of the Presi- 
dent and his subordinates in the 
Executive Branch of the Government to 
withhold information from the Con- 
gress.° Considerably less attention has 
been given to the power of the Presi- 
dent and his subordinates under the 
Constitution to withhold information 
from the public. Yet, it is this latter 
aspect of the subject which seems to 
present the more vexing constitutional 
problems, since any broad “Executive 
privilege” to withhold information 
from the public must operate in direct 
derogation of the people’s natural and 
constitutional right to know what the 
Government is doing (or not doing, as 
the case may be). 

It is the purpose of this article to 
explore the nature and basis of the 
people’s “right to know” and to meas- 
ure against it the so-called “Executive 
privilege” to withhold information 
from the public. In this way, it is 


believed, the “privilege” can best be 
seen in its proper constitutional per- 
spective, and its allowable scope may 
more accurately be determined. 


Freedom of information about gov- 
ernmental affairs is an inherent and 
necessary part of our political system. 
Ours is a system of self-government— 
and self-government can work effective- 
ly only where the people have full 
access to information about what their 
Government is doing.* 

History shows that the Founding 
Fathers were keenly aware of this 
fundamental truth when they wrote the 
Constitution. Behind them was _ the 
experience of the English people, who 
for several centuries had been strug- 
gling for greater control over their 
Government, and who in 1771 and 
1772, as a result of that struggle, 
finally had managed to establish the 
right to have made public the debates 
of their Parliament.® 

By 1787, the year the Constitution 
was written, there had developed in 
England the concept of a right in the 
people to know what their Government 
was doing.® There can be no doubt 


that the framers of our Constitution 
recognized the existence of such a right 
and were strongly influenced by it in 
writing both the original Constitution 
and the Bill of Rights.!° 

When the original Constitution came 
to be written, no explicit provision was 
made concerning the people’s “right to 
know”. The explanation for this seems 
to be that the right to know, like many 
other fundamental rights, was taken so 
much for granted that it was deemed 
unnecessary to include it.!! Some of 
the express terms of the original Con- 
stitution, however, demonstrate an ob- 
vious intent to keep secrecy in govern- 
ment at a minimum; and by clear 
implication they show a recognition of 
the people’s right to information about 
their Government. 

The Preamble of the Constitution 
reads, in part: 


We the People of the United States 
.-.do ordain and establish this Con- 
stitution for the United States of 
America.!? 


These words affirm the basic principle 
upon which our government was 





4. The doctrine of an unlimited “Executive 

ee to withhold information from the 

ongress was enunciated by the present Attor- 
ney General in 1956 when, as Deputy Attorney 
General, he issued a 102 page mimeographed 
“study” entitled: ‘‘Is a Congressional Commit- 
tee Entitled to Demand and Receive Informa- 
tion and Papers from the President and_ the 
Heads of Departments Which They Deem Con- 
fidential, in the Public Interest?’’ See Memo- 
randums of the Attorney General Compiled by 
the Subcommittee on Constitutional Rights, 
The Power of the President to Withhold Infor- 
mation from the Congress (Printed for the use 
of the Committee on the Judiciary, 1958). In 
this ‘‘study’’, which bears a striking resem- 
blance to a series of articles published in the 
Federal Bar Journal seven years earlier (see 
Wolkinson, Demands of Congressional Commit- 
tees for Executive Papers, 10 Fen. B. J. 103, 223, 
319 (1949), reprinted in Hearings, note 2 supra, 
at pages 147-270), the Attorney General said: 
“*.,. The rule may be stated that the President 
and heads of departments are not bound to 
produce papers or disclose information com- 
municated to them where, in their own judg- 
ment, the disclosure would, on public considera- 
tions, be inexpedient.’”’ (Memorandums, “ee . 
at page 70 (Cf. Wolkinson, supra, at page 348; 
Hearings, supra, at page This doctrine 
later was extended by the Attorney General to 
include aay eye information from the 
public when he testified before the Senate Con- 
stitutional Rights Subcommittee on March 6, 
1958 (Hearings, supra note 2, at pages 26-27), 
and in a letter to Representative George Meader, 
dated March 14, 1958 (Id. at 56-58). 
5. See Hearings, supra note 2, passim. 
6. See, for example, Wolkinson, supra note 
2; Bishop, The Executive's =_— of ivacy: 
An Unresolved Constitutional Question, 
Yate L. J. 477 (1957): Memorandums of the 
aeeeney General, supra note 2; Note, 43 Gero. 
L. J. 634 ag Staff Report, Special Sub- 
committee on gislative Oversight of the 
House Committee on Interstate and Forei 
Commerce, Right of Access by Special Sub- 
committee on Legislative Oversight to Civil 
Aeronautics Board Files and Records (Subcom- 
mittee Print, October 17, 1957); Study by the 
Staff of the House Committee on Government 
Operations, The Rights of Congress to Obtain 





Information from the Executive and from Other 
Agencies o e Federal Government (Commit- 
tee Print, May 3, 19 


56) . 
7. In the words of dlames Madison: “‘Knowl- 
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edge will forever govern ignorance. And a 
people who mean to be their own governors, 
must arm themselves with the power knowl- 
edge gives. A popular government without Pop- 
ular information or the means of acquiring it, 
is but a prologue to a farce or a tragedy, or 
peemees both.”” Quoted in Lasswell, NATIONAL 

ECURITY AND INDIVIDUAL FREEDOM 62-63 (1950). 
The same point is made in Angell, THe Press 
AND THE ORGANIZATION OF Society 17 (1922), 
where it is stated: ‘‘If a people are to be in a 
position to judge the conduct of their govern- 
ment, to decide whether it is doing well or ill, 
to decide the merits of public policy at all; if, 
indeed, they are to preserve the capacity for 
sound judgment, they must have facts before 
them not only as the government would have 
them put, but also as those who disagree with 
the government may desire to put them.” 

8. See 1 Anson, Ww AND CUSTOM OF THE 
ConsTITUTION 158 et seq. (3d ed. 1897). 

9. See Grosjean v. American Press Co., 297 
U. S. 233 (1946), where, after discussing various 
attempts by the English government to tax 
newspapers and advertisements prior to the 
adoption of the First Amendment, the Supreme 
Court said (at page 247): ‘Citations of similar 
import might be multiplied many times; but the 
foregoing is enough to demonstrate beyond per- 
adventure that in the ——- of the English 
newspaper stamp tax and the tax on advertise- 
ments, revenue was of subordinate concern; and 
that the dominant and controlling aim was to 
prevent, or curtail the opportunity for, the 
acquisition of knowledge by the people in re- 
spect of their governmental affairs. It is idle 
to suppose that so many of the best men of 
England would for a century of time have 
waged, as they did, stubborn and often pre- 
carious warfare against these taxes if a mere 
matter of taxation had been involved. The aim 
of the struggle was not to relieve taxpayers 
from a burden, but to establish and preserve 
the right of the English people to full informa- 
tion in respect of the doings or misdoings of 
their government.” (Italics ae 

After referring to the English s le to 
establish and preserve the people's “right... 
to full information”, the Court in the Grosjean 
case mentioned several unsuccessful attempts 
by the Massachusetts legislation to tax news- 
papers, magazines and advertisements, and 
went on to say (at page 248): “The framers of 
the First Amendment were familiar with the 
English struggle, which then had continued for 
nearly eighty years and was destined to go on 


for another sixty-five years, at the end of 
which time it culminated in a lasting abandon. 
ment of the obnoxious taxes. The framers were 
likewise familiar with the then recent Massa- 
chusetts episode; and while that occurrence did 
much to bring about the adoption of the amend- 
ment...the predominant influence must have 
come from the English experience.” 
10. Ibid. See also Chafee, How Human RicHTs 
Gor Into THE ConstiTUTION, passim. (1952). 
Statements by some of those who took part 
in or influenced the writing of the Constitution 
and the Bill of Rights are illustrative on this 
score. See statement by James Madison, who 
played a leading role in writing both the Con- 
Stitution, and was chairman of the committee 
which drafted the First Amendment, supra 
note 7. Thomas Jefferson, as much the father of 
our constitutional system as any man, stated 
(with reference to Shay’s Rebellion): “The 
way to prevent these irregular interpositions of 
the people, is to give them full information of 
their affairs through the channel of the public 
papers, and to contrive that those papers should 
enetrate the whole mass of the people. 
uoted in Lasswell, op. cit. supra note 7, at 


page 62. 

ft. Chafee, supra note 10, at page 3: “The 
Philadelphia Convention deliberately refrained 
from inserting any bill of rights in their docu- 
ment because they thought it unnecessary. F 

12. “The words ‘people of the United States 
and ‘citizens’ are synonomous terms, and mean 
the same thing. They both describe the political 
body who, according to our republican institu- 
tions, form the sovereignty, and who hold the 
power and conduct the Government through 
their representatives. They are what we fami- 
liarly call the ‘sovereign people,’ and every 
citizen is one of this people, and a constituent 
member of this sovereignty.” Scott v. Sand- 
ford (the Dred Scott case), 19 How. 393, 404 
(1857). Justice Douglas in his recent book, 
Tue Ricut OF THE PEOPLE (1958), at page 21, 
says: ‘The compact of the Constitution is a 
compact of We:The People. The ultimate 
political power is in the ple. They can alter, 
revise, or undo what they created any time 
they choose. While the compact lasts, the vari- 
ous agencies of government are responsible to 
the people. The ple elect their law-makers 
and their Chief Executive for limited terms only. 
Those who exercise authority must have it 
recurringly renewed at the hands of the people. 
The people are, indeed, the final repository of 
all power.” 


OIE ET 3. 
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founded, i.e., it is the people who are 
sovereign and who have granted the 
Congress, the President, and the Judi- 
ciary their powers under the Constitu- 
tion. Since, under our theory of gov- 
ernment, sovereignty resides in the 
people, it logically and necessarily 
follows that the people have a right 
to know what the Government—which 
they themselves established—is doing, 
and that government officials properly 
may interfere with the free exercise of 
that right only to the extent the people 
themselves consent. Thus, while it is 
not mentioned, the people’s right to 
know is an implicit part of the Pre- 
amble of the Constitution. 


Article I, Section 5, Clause 3 of the 
Constitution contains further recogni- 
tion and protection of the people’s 
right to know. That section provides: 


Each House shall keep a Journal of 
its Proceedings, and from time to time 
publish the same, excepting such Parts 
as may in their Judgment require 
Secrecy; and the Yeas and Nays of the 
Members of either House on any ques- 
tion shall, at the Desire of one fifth of 
those Present, be entered on the 
Journal... 


As the Supreme Court has stated, the 
clear purpose of this provision is “to 
insure publicity to the proceedings of 
the legislature, and a correspondent 
responsibility of the members to their 
respective constituents”.!* Secrecy in 
legislative proceedings is permitted, 
but, it is important to note, only as an 
exception to a general requirement of 
full disclosure. 


Finally, in Article II, Section 3 of 
the original Constitution there can be 
found additional evidence that the 
Founding Fathers recognized the right 
of the people to know about the activi- 
ties of the Government. That section 
reads: 


|The President] shall from time to 
time give to the Congress Information 
of the State of the Union... 


The language of this section is man- 
datory and imposes on the President 
4 positive duty to provide information 
to the Congress.14 Nothing is said in 
this section about the President’s giving 
information to the public, but this 








omission, if that term accurately may 
be used, would seem to reinforce the 
conclusion that the right to know was 
so much taken for granted by the 
Founding Fathers that it was not 
deemed necessary to include it in the 
original Constitution.!° To argue other- 
wise, it would seem, would be to say 
that since the Constitution does not 
specifically require it, the President is 
obliged to give no information to the 
public—a position which even the most 
ardent advocates of the “Executive 
privilege” doctrine do not take.!® 

When in 1791 the Bill of Rights was 
added to the Constitution, whatever 
doubt might otherwise have existed 
about the recognition and protection of 
the people’s right to know under the 
Constitution was removed. Even more 
clearly than the original Constitution, 
the Bill of Rights, particularly the First 
Amendment, shows a recognition of 
the right to know. 


The First Amendment reads, in part: 
“Congress shall make no law. . . 
abridging the freedom of speech, or of 
the press. . .” Without question the free 
speech and press clause of the Bill of 
Rights was intended to serve as a 
guarantee of the people’s right to ac- 
quire information about the activities 
of the government.'!* Implicit in its 
terms is a right to knowledge, includ- 
ing knowledge about what the govern- 
ment is doing.'!8 James Madison, who 
played a leading role in writing the 
amendment, made this very point short- 
ly after the First Amendment was 
adopted when he said with reference to 


The People’s Right To Know 





Thomas C. Hennings, Jr., was 
elected to the Senate in 1950 and 


re-elected in 1956. A graduate of 
Cornell University, he received his 
law degree in 1926 at Washington 
University. During World War Il 
he served as a lieutenant commander 
in the Navy. 





it: “...the right of freely examining 
public characters and measures, and of 
free communication thereon, is the 
only effective guardian of every other 
right”.!® Judge Cooley expressed the 
same thought many years later when 
he said in his classic work on the 


Constitution :*° 


The evils to be prevented [by the 
First Amendment] were not the censor- 
ship of the press merely, but any action 
of the government by means of which 
it might prevent such free and general 





13. Field v. Clark, 143 U. S. 649, 670 (1892), 
cuatne 1 Story, Constitution §840. (3d edition 


14. In the discharge of this duty, the Presi- 
dent customarily has sent to the Congress an 
annual message, and, in addition, special mes- 
sages as he has deemed them necessary or de- 
sirable. See THe CONSTITUTION OF THE UNITED 
States, ANALYSIS AND INTERPRETATION, S. Doc. 
No. 170, 82d Cong., 2d Sess. 462 (1953). 

15. See Note 8, 9 10, supra. 

16. See, for example, Hearings before the 
Subcommittee on Constitutional Rights of the 
Committee on the Judiciary, United States 
Senate, 85th Cong., 2d Sess., part 1 (1958) 
where Attorney General Rogers, a leading ex- 
ponent of the Executive ne doctrine, 
testified (at page 5): ‘“‘With reference to the 
right of the public to know generally as dis- 
tinguished from the legislative branch, it seems 
to me that there are four principles which it is 
well to keep in mind: 

“1. While the poonss are entitled to the fullest 
disclosure possible, this right like freedom of 
speech or press, is not absolute or without limi- 
tations. Disclosure must always be consistent 
with the national security and the public 
interest. 

“2. In recognizing a right to withhold infor- 
mation, the approach must be not how much 
can legitimately be withheld, but rather how 
little must necessarily be withheld. We injure 
no one but ourselves if we do not make thought- 
ful judgments in the classification process. 


“3. A determination that certain information 
should be withheld must be premised upon 
valid reasons and disclosure should promptly 
be made when it appears that the factors justi- 
fying nondisclosure no longer pertain. 

“4. Nondisclosure can never be justified as 
a means of covering mistakes, avoiding em- 
barrassment, or for political, personal or pecu- 
niary reasons.” 

17. See Grosjean v. American Press Co., 297 
U. S. 233, 250 (1936), where the Supreme Court 
said: “‘The predominant purpose of the grant 
of immunity here invoked was to perserve an 
untrammeled press as a vital source of public 
information ...since informed public opinion 
is the most potent of all restraints upon mis- 

overnment, the suppression or abridgment of 


e publicity afforded by a free press cannot 
be regarde otherwise than with grave con- 
cern.’ 


18. That a right need not be mentioned spe- 
cifically in the Constitution to be considered a 
constitutional right and to be protected as such 
is demonstrated by the treatment afforded re- 
cently by the Supreme Court to the gitee to 
travel”. See Kent v. Dulles, 357 U.S. 116 (1958), 
where a majority of the Court held that the 
right to travel is a constitutional right which 
“is part of the ‘liberty’ of which the citizen 
cannot be deprived without the due process of 
law of the Fifth Amendment”’. 

19. 6 Writrncs or James Maptson 398 (1906). 

20. 2 Coo CONSTITUTIONAL LIMITATIONS 886 
(8th ed. 1927). 
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The People’s Right To Know 


discussion of public matters as seems 
absolutely essential to prepare the 
people for an intelligent exercise of 
their rights as citizens. 


The Supreme Court has yet to recog- 
nize explicitly the “right to know” as 
a constitutional right, but the Court 
has given strong indication that it 
deems such a right to exist, both as a 
natural right protected by the Ninth 
Amendment?! and as a constitutional 
right protected by the First Amend- 
ment.** In Grosjean v. American Press 
Co.,2* where the scope of the protection 
afforded by the First Amendment was 
in issue, the Court took occasion to 
refer to the century-long struggle of 
the English people “to establish and 
preserve the right...to full informa- 
tion in respect of the doings or mis- 
doings of their government”,** and 
concluded that the predominant influ- 
ence which brought about the adoption 
of the First Amendment must have 
come from this English experience. The 
Court referred also to “the natural 
rights of the members of an organized 
society, united for their common good, 
to impart and acquire information 
about their common interests’’,?" and 
stated that “...the predominant pur- 
pose of [the free speech and press 
clause of the First Amendment] was 
to preserve an untrammeled press as a 
vital source of public information”.*® 
The Court added that “since informed 
public opinion is the most potent of all 
restraints upon misgovernment, the 
suppression or abridgment of the pub- 
licity afforded by a free press cannot 
be regarded otherwise than with grave 


” 27 


concern . 


From these words, it seems only 
reasonable to conclude that if faced 
with the precise issue, the Supreme 
Court would recognize the right to 
know as a right which is within the 
protection of the First Amendment as 
well as the Ninth.?5 

The broad scope of protection which 
the Court probably would afford to 
the right to know as part of the free 
speech and press guarantee of the First 
Amendment is indicated by the “pre- 
ferred position” doctrine enunciated by 
the Supreme Court in recent years 
respecting First Amendment rights.2? 
Under that doctrine, freedom of speech 
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and press has been held to occupy a 
“preferred position” in the scale of 
constitutional values, so that laws re- 
stricting those rights are not afforded 
the presumption of constitutionality 
traditionally given other legislation.*° 
Before such laws are to be held valid 
a clear and present danger must be 
shown.*! In the light of this doctrine 
respecting First Amendment rights, it 
is to be expected that the people’s 
right to know would be afforded a 
preferred position, and that any law 
or other governmental action imping- 
ing on that right would have to meet 
the clear and present danger test before 
being held valid. 


The “Executive Privilege” 
To Withhold Information 
Having preliminarily explored and 
determined the nature and scope of the 
people’s constitutional right to know, 
we may now properly consider the 
nature and scope of the “Executive 
privilege” under the Constitution to 
withhold information from the people. 
As indicated above, only in this way 
can the privilege be seen in its correct 
constitutional perspective. The reason 
for this becomes clear if we hark back 
to the basic principle expressed in the 
Preamble of the Constitution, that it is 
the people who are sovereign, and the 
various branches of the Government 
possess only those powers which the 
people have given them in the Constitu- 
tion, either expressly or by implica- 
tion." Once this principle is accepted— 
and it forms the cornerstone on which 
our Government is built—the scope of 


any Executive power under the Con- 
stitution, including any “privilege” to 
withhold information from the public, 
obviously must be determined in the 
light of all the rights and privileges 
the people have reserved to themselves 
or provided protection for in the Con- 
stitution, including the right to know. 
Before turning to a consideration of 
the constitutional basis for the Execu- 
tive privilege to withhold information 
from the public, however, it should be 
useful to note—and thus, perhaps, to 
eliminate—one common source of con- 
fusion concerning the Executive privi- 
lege doctrine. Proponents of the Ex- 
ecutive privilege frequently cite the 
constitutional doctrine of separation of 
powers to support the alleged power of 
the President and his subordinates to 
withhold information from both the 
Congress and the public.** Without 
attempting to pass judgment on the 
ultimate merit of this proposition as it 
applies to withholding information 
from Congress, it can be said that as 
it is applied to the Congress such an 
argument has at least some plausibility. 
However, to invoke the separation of 
powers doctrine to support any privi- 
lege of the President to withhold infor- 
mation from the public would clearly 
seem to be erroneous, since that doc- 
trine deals with the relationship among 
the legislative, executive and judicial 
branches of the government, and not 
the relationship between the people and 
the government.** To whatever extent 
any Executive privilege to withhold 
information exists vis-a-vis the public, 
(Continued on page 768) 





21. The Ninth Amendment reads: “The enu- 
meration in the Constitution, of certain rights, 
shall not be construed to deny or disparage 
others retained by the people.” 

22. For a collection and discussion of various 
cases in point, see Note, Access to Official In- 
formation: A Neglected Constitutional Right, 
27 Inp. L. J. 209 (1951). 

23. 297 U. S. 233 (1946). 

24. Id. at 247 (Italics added). 

25. Id. at 243. 

26. Id. at 250. 

27. Ibid. 

28. For further discussion of this point, see 
Parks, The Open Government Principle: Apply- 
ing the Right to Know under the Constitution, 
26 Geo. Wasu. L. Rev. 1 (1957). 

29. See Thomas v. Collins, 323 U. S. 516 
(1945); Thornhill v. Alabama, 310 U. S. 88 
(1940); Cantwell v. Connecticut, 310 U. S. 296 
(1940). See also Mason, The Core of Free Gov- 
ernment, 1938-40: Mr. Justice Stone and “‘Pre- 
ferred Freedoms,” 65 Yate L. J. 597 (1956) 


passim. 

30. Ibid. See also West Virginia State Board 

of Seeeesen v. Barnette, 319 U. S. 624 (1943). 
id. 


32. See note 12, supra. 

33. Typical of the instances in which an 
“executive privilege” has been said to exist 
with regard to both the Congress and the 


public, and such executive privilege has been 
said to be based on the separation of_power 
doctrine, is a letter from the Attorney General 
to Representative George Meader, dated March 
14, 1958. See Hearings before the Subcommittee 
on Constitutional Rights of the Committee on 
the Judiciary, United States Senate, 85th Congr., 
2d Sess., part 1 (1958), at page 56-58. In his 
letter, the Attorney General said: “You will 
notice in my statement {before the subcommit- 
tee] that I gave full recognition to the existence 
of like legislative and judicial privileges based 
fundamentally on the constitutional separation 
of powers as is the executive a then 
went on to say, “... You might consider the 
consequences if such executive, legislative, or 
judicial privileges did not exist, if the executive 
could not assert under the Constitution a 
privilege against unrestricted legislative and 
ublic inquiry.” 
. See ais United States v. Reynolds, 345 U. S. 
1 (1953), where the Supreme Court declined to 
pass on the argument advanced on behalf of 
the Government that there is an inherent ex- 
ecutive power to suppress documents which is 
protecten in the constitutional system of separa- 
tion of power. ‘ 
34. For a discussion of the separation o 
power doctrine and its functions, in our scheme 
of government, see O’Donoghue v. United States 
289 U. S. 516 (1933). 
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Satellites and Astronautics: 


Current Developments in Space Law 


by Gilbert C. Jacobus * Research Professor ‘of Public Administration, 
; George Washington University 


Professor Jacobus discusses the current legal theories and outlines the 
trends that the law may take as man finds his way out of the earth’s atmos- 
phere, turning science fiction into fact by landings on the moon, Mars, 
Venus and perhaps other parts of the solar system. Professor Jacobus 
points out that the dawning Space Age raises problems not only for the 
scientist and engineer, but for the lawyer and statesman as well. 





Man has been an earthbound crea- 
ture from the time of his appearance 
on this planet. True enough, lighter- 
than-air flight in 1783 and _ heavier- 
than-air flight in 1903 have given him 
movement above ground, but only with- 
in the atmospheric envelope. Now we 
are breaking through into and through 
outer space. Unquestionably this ex- 
pands horizons. Simultaneously it gen- 
erates problems. 


Moon Exploration 

According to the President’s Science 
Advisory Committee, Dr. James R. 
Killian, Jr., Chairman, moon explora- 
tion will involve three distinct levels of 
difficulty. The first would be a simple 
shot at the moon, ending in either a 
“hard” landing or a circling of the 
moon. Next in difficulty would be a 
“soft” landing. And most difficult of 
all would be a “soft” landing followed 
by a safe return to earth. 

The payload for a simple moon shot 
will he an instrument carrier similar 
to a satellite. Four lunar probes have 
actua'ly been launched to date by the 
United States with a maximum payload 


of eighty-five pounds. At least one, 


Pioneer II, launched November 8, 
1958, was reported to have included a 
television-like scanner designed to take 
“pictures” of the side of the moon 
None of the 


four probes has been successful in 


never seen from earth. 


reaching orbit around the moon, how- 
ever, the maximum distance from earth 
achieved being 71,300 miles (Pioneer I, 
October 11, 1958). For the more diffi- 
cult “soft” landing, a carrier would 
have to include, as part of its payload, 
decelerating rockets to provide braking 
action, since the moon has no atmos- 
phere that could serve as a cushion. 


To carry out a round trip to the 
moon will call for not only decelerating 
rockets but additional rockets to take 
off again from the moon. To land a 
man on the moon and get him home 
again will require a very big rocket 
engine with a thrust in the neighbor- 
hood of one or two million pounds. As 
an engineering development problem, 
this can be compared with the 200,000 
to 400,000 pounds thrust necessary to 
place a 14- to 1-ton satellite in orbit. 


If a rocket fired at the moon is to 


use as little fuel as possible, it must 
attain an “escape” velocity of about 
24,500 miles per hour very near the 
beginning of its trip. Although such a 
peak speed would be gradually reduced 
by the earth’s gravitational pull, the 
rocket would still move fast enough to 
reach the moon in two or three days. 
Pioneer III, launched by the United 
States on December 6, 1958, attained a 
velocity of about 24,000 miles an hour. 

This is all interesting enough, but, 
why be concerned with getting to the 
moon? Eminent scientists tell us that 
moon exploration will add to our 
knowledge and understanding of the 
earth, the solar system and the uni- 
verse. For example, of scientific in- 
terest is the question of whether or not 
the moon has a magnetic field. Since 
no one knows for sure why the earth 
has such a field, the presence or ab- 
sence of one on the moon should throw 
light on that mystery. 

But what scientists would most like 
to learn from a close-up study of the 
moon is something of its origin and 
history. Was it originally molten? Does 
it now have a fluid core, similar to the 
earth’s? And just what is the nature 
of the lunar surface? Answers to these 
and many other questions should shed 
light, directly or indirectly, on the 
origin and history of the earth and the 
surrounding solar system. 


The nearest planets to the earth are 
Mars and Venus. We know quite 
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enough about Mars to suspect that it 
may support some form of life. To land 
instrument carriers on Mars or Venus 
will be easier, in one respect, than 
achieving a “soft” landing on the 
moon. The reason is that both planets 
have atmospheres that can be used to 
cushion final approach. Such atmos- 
pheres might also be used to support 
balloons equipped to carry out both 
meteorological soundings and a gen- 
eral photographic survey of surface 
features. The Venusian atmosphere, you 
may recall, consists of what appears to 
be a dense layer of clouds so that its 
surface has never been seen at all from 
earth. 

Officials of the National Aeronautics 
and Space Administration were reported 
on November 6, 1958, to have predicted 
that United States scientists will try to 
launch a rocket at Venus within the 
next year. The build-up of our tech- 
nological capability is indicated by the 
fact that Pioneer IV, launched by the 
United States March 3, 1959, passed 
within 38,000 miles of the moon and 
went into a permanent orbit around 
the sun. It was tracked for over 412,000 
miles in space by facilities of the 
National Aeronautics and Space Ad- 
ministration. 


Role of Earth Satellites 

Apart from space exploration, earth 
satellites could enter into the everyday 
affairs of men. Not only will such 
devices be aiding meteorologists, but 
they could surely—and rather quickly 
—be pressed into service for expanding 
world-wide communications, including 
international television. Many space 
authorities believe that the first big 
economic pay-off from advancement of 
astronautics will arise from the “fixing” 
of satellites in a twenty-four-hour 
“stationary” orbit approximately 
22,000 miles from the earth. 

At present, trans-oceanic communi- 
cation is by cable, which is costly to 
install, and by shortwave radio, which 
is disrupted by solar storms, Television 
is not beamed more than a few hun- 
dred miles because such signals will 
not bend around the earth, nor will 
they usually bounce off the ionosphere. 
Satellites might solve this problem by 
serving as high-flying radio relay sta- 
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tions. Several suitably equipped and 
properly spaced satellites would be able 
to receive television signals from any 
point on the globe and relay them di- 
rectly—or via a second satellite—to 
any other point. Powered with solar 
batteries, such relay stations in space 
should keep working for many years. 


Military Use of Space 

There are also important military 
uses for space vehicles. So far as can 
now be foreseen these uses lie, broadly 
speaking, in the fields of communica- 
tions and reconnaissance. However, 
Lt. Gen. James M. Gavin has predicted 
before the Congressional Select Com- 
mittee on Astronautics and Space Ex- 
ploration that “We will probably reach 
the time when we can consider rocket 
transport superior to airplane for any- 
thing over a thousand miles or so.” 

To this we could add meteorology, 
for possible advances in meteorological 
science as a result of space activities 
have military significance. Dr. F. W. 
Reichelderfer, Chief of the United 
States Weather Bureau, predicted be- 
fore the Congressional Select Commit- 
tee that “The development of meteoro- 
logical satellites and the application of 
new observations and data from this 
source to the problems of meteorology 
offers promise of one of the most revo- 
lutionary advances in the history of 
science”. He stated further that 
“Studies clearly indicate that earth 
satellites fitted with television cameras, 
radiometers, and radar could telemeter 
to ground stations sufficient data on the 
weather as seen by satellites to make it 
possible for man actually to achieve 
weather surveillance and analysis on a 
global basis.” Thus we see that satel- 
lites and space vehicles can carry out 
a variety of scientific missions and a 
number of military missions as well. 


A Timetable of Space Activities 

A general timetable suggesting the 
approximate order in which some of 
the scientific and technical objectives 
may be attained, prepared by the 
President’s Science Advisory Commit- 
tee, is as follows: 
EARLY 

1. Physics 

2. Geophysics 
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3. Meteorology 
4. Minimal moon contact 
5. Experimental communications 
6. Space physiology 

LATER 
1. Astronomy 

. Extensive communications 

. Biology 

. Scientific lunar investigation 

. Minimal planetary contact 
6. Human flight in orbit 

STILL LATER 

1. Automated lunar exploration 


on & Ww ho 


2. Automated planetary exploration 
3. Human lunar exploration and 
return! 
Anpb Mucu LATER 
Human planetary exploration? 


Steps Taken To Resolve 
Problems 

What steps are being taken to resolve 
our problems related to space activ- 
ities? First, there should be recog- 
nition of a very broad and intensive 
effort in the area of resolving engineer- 
ing, physiological and biological fac- 
tors concerning man’s needs and limi- 
tations in relation to the environment 
of very high altitudes and outer space. 

Although few focus attention on 
man’s relationships with his fellow man 
in outer space or with other creatures 
beyond our atmosphere, Dr. Fred L. 
Whipple, Director of the Smithsonian 
Astrophysical Observatory, has pointed 
out to the Congressional Select Com- 
mittee that: 


The great increase in our information 
concerning the nature of the earth’s 
interior, and the more detailed observa- 
tions of Mars and Venus, combined 
with our more exact knowledge of 
comets and meteors, will lead to a 
clear-cut, almost unambiguous under- 
standing of how the planets evolved. 
This information, coupled with answers 
to more basic questions of life on the 
nearby planets, will be of immense 
value in philosophical problems con- 
cerning man’s place in the universe. 


One of the first questions arising in 
such relationships is dominion over 
persons and property. Hence, a favor- 
ite topic for discussion is “Who owns 





1. Leading scientists are now predicting that 
man may reach the moon by 1968. sciall 
2. At least one leading scientist has predicte 
manned expeditions to Mars and Venus within 

a few years after 1968. 
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outer space?” which is the twin of 
“Who owns airspace?” These are 
peculiarly vexatious problems which 
have plagued man from the time he 
first conceived of flight. A satisfactory 
solution still remains to be found. 
Cujus est solum, ejus usque ad coelum 
et ad inferos (“To whomsoever the soil 
belongs, he owns also to the sky and 
to the depths”), the maxim attributed 
to the Romans, had some early accept- 
ance in the law, but it has largely been 
repudiated, and was laid to rest in this 
country in the celebrated case of United 
States v. Causby, 328 U. S. 256, 261 
(1945) (“. .. that doctrine has no 
place in the modern world”). 

Following the first demonstration of 
successful heavier-than-air flight, the 
turn-of-the-century theorists divided 
into two camps, advocating complete 
freedom of the skies on the one hand, 
and national airspace sovereignty on 
the other. By 1919 the rule of absolute 
sovereignty over the airspace was in- 
corporated into the Paris Convention 
for the Regulation of Air Navigation, 
and in 1926 the United States pro- 
claimed its sovereignty in the Air Com- 
merce Act (49 U.S.C. 176). The Con- 
tracting States to the Convention on 
International Civil Aviation, negotiated 
at Chicago in 1944, similarly recog- 
nized that “every state has complete 
and exclusive sovereignty over the air- 
space above its territory” (Part I, 
Article 1). Unfortunately, perhaps, the 
meaning of the term “airspace” was 
not spelled out in detail. 

These concepts were meant to apply 
to conventional aircraft flying at levels 
well within the earth’s atmosphere and 
they are of dubious value when con- 
sidering flight beyond the outer reaches 
of the atmosphere. 


Authoritative Views 

Authorities in the field have ad- 
vanced diverse theories in an attempt 
to reach a practicable result. Thus, Dr. 
John C. Cooper advocated, in 1956, a 
tripartite formula to deal with the 
problem. He suggests, first, that Article 
| of the Chicago Convention be re- 
affirmed, giving the subjacent state full 
sovereignty in the areas of atmospheric 
space above it, up to the height where 
“aircraft” as now defined may be 





operated, such areas to be designated 
“territorial space”. Second, he would 
extend the sovereignty of the subjacent 
state upward to 300 miles above the 
earth’s surface, designating the second 
area as contiguous space, and provide 
for a right of transit through this zone 
for all non-military flight instrumentali- 
ties when ascending or descending. 
Third, he accepts the principle that all 
space above “contiguous space” is free 
for the passage of all instrumentalities. 
In the absence of international agree- 
ment, Cooper has advanced the thesis 
that any state’s territory extends up- 
ward as far into space as it is physi- 
cally and scientifically possible for any 
one state to control the regions directly 
above it. 

This latter view has been questioned 
by other authorities in the field, pri- 
marily on the grounds that it consti- 
tutes a “might makes right” doctrine. 

Andrew Haley, who has written 
much on space law, has advanced a 
rather elaborate set of formulae. He 
arrives at the position that the outer 
boundary of the atmosphere lies at the 
point where the regime of aerodynamic 
lift ends and the regime of the so- 
called Kepler Force takes over. The 
Kepler Force is described as the cen- 
trifugal force that comes into play 
when aerodynamic lift is gone, a 
phenomenon encountered at roughly 
275,000 feet. Beyond this point, Haley 
contends, national sovereignty should 
cease to exist. An approach similar to 
that followed on the high seas would 
be adopted, based on the principle of 
free and equal use. 

Dr. Alex Meyer (German air spe- 
cialist) and C. Wilfred Jenks (English 
lawyer) have recognized the apt an- 
alogy in the law of the high seas. 
Meyer is troubled, however, by the 
lack of anything in space really com- 
parable to territorial waters. Jenks has 
pointed out a major difficulty in the 
projection of territorial sovereignty 
upward when we recognize the con- 
stant shifting position of the earth 
vis-a-vis its galaxy. Jenks points out 
that a claim of national sovereignty in 
space would be akin to “the island of 
St. Helena claiming jurisdiction over 
the Atlantic Ocean”. P. K. Roy (of 
Canada and the ICAQ) also empha- 
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sizes the point that “everything in 
space is in constant motion”. 


Oscar Schacter, legal director of the 
United Nations, in 1952 suggested we 
should extend national sovereignty to 
a height determined in terms of the 
atmospheric elements necessary to lift 
aircraft. While presumably this was 
intended to mean conventional aircraft. 
difficulties become apparent in con- 
sidering rockets which may not rely 
on conventional lift principles. Regard- 
less of this approach, however, Schacter 
returns to the high seas analogy for 
outer space. While freedom of space 
would prevail, each spaceship would 
have a nationality and would be sub- 
ject to the applicable laws of the state 
of nationality, with emphasis on similar 
rules which govern vessels on the high 
seas. 

In sum, it would seem that the con- 
sensus of authorities at this time favors 
the adoption of the rules of the high 
seas. This is true regardless of the pre- 
cise boundaries believed applicable to 
“air space” and “outer space”. Ought 
we to think about the proposition of 


July, 1959 + Vol. 45 673 



























































submitting to control by an_inter- 
national organization, i.e., a working 
group within the United Nations? In 
any event, we must seek an answer to 
the question, “What basic principle is 
to be accepted as governing?” 


Telecommunications in Space 

International agreements concerning 
telecommunications, especially use of 
the frequency spectrum, is of utmost 
importance since this is the medium 
through which man proposes to main- 
tain contact with earthmen and earth 
vehicles in outer space. Much that 
scientists wish to learn from satellites 
and space voyages into the solar system 
can be gathered by instruments and 
transmitted back to earth. Such trans- 
mission is relatively easy with today’s 
rugged, tiny electronic equipment 
which can be powered with solar 
batteries. 


For example, a transmitter with a 
power of no more than one or two watts 
can easily radio information from the 
moon to the earth. And messages from 
Mars can be transmitted to earth with 
less power than that used by most 
commercial broadcasting stations. In 
some ways, according to scientists, it 
appears that it will be easier to send 
a clear radio message between Mars 
and earth than between New York and 
Tokyo. Remember that twelve years 
ago the U. S. Army recorded radio 
waves reflected from the moon. 


A legal problem we must face is how 
to get governments to divert for space 
use areas of the frequency spectrum 
already allocated and in use for earth 
purposes. There is a beginning, of 
course, in the work of the International 
Telecommunications Union and related 
activities. However, much remains to 
be done, and in particular, horizons of 
thinking will have to be expanded in 
relation to future needs, 


The New Space Act 

In regard to space activities of the 
United States, we are fortunate in 
having a Congress that would act with 
vision. The National Aeronautics and 
Space Act of 1958 (P. L. 85-568. July 
29, 1958), declares the policy of the 
United States to be “that activities in 
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space should be devoted to peaceful 
purposes for the benefit of all man- 
kind”. Statements of objectives in detail 
include: (1) expansion of human 
knowledge, (2) development and opera- 
tion of vehicles, (3) establishment of 
long-range studies of potential benefits, 
(4) making available to the military 
any discoveries of value to defense and 
(5) cooperation with other nations. 


The House of Representatives Con- 
ference Report on the proposed legis- 
lation in discussing the definition of 
“astronautical and space activities” and 
“astronautical and _ space 
stated that the act is concerned pri- 
marily with research, development and 
exploration. The use of the word 
“activities” is intended to be broad in 
the area of outer space because no one 
can predict with certainty what the 
future requirements may be. 


vehicles’, 


“Space”, the committee report points 
out, is a place, and can include the 
bottom of the sea or the center of the 
earth as well as the atmosphere and 
so-called empty outer space. In com- 
mon usage, many think of space as 
lying beyond the atmosphere. In the 
public law, the term means both within 
and beyond the atmosphere of the 
earth. No sharp dividing line was dis- 
cerned between the atmosphere and 
outer space, and the act does not at- 
tempt to define such a line. 


Civilian-Military Relationships 
Of interest to those concerned with 
relationships between civilian and mili- 
tary activities is the fact that the Con- 
gress recognized a “gray” area here. 
Because of unavoidable overlapping 
Congress felt that machinery must be 
provided at the highest level of govern- 
ment to make determinations of re- 
sponsibility and jurisdiction. 

Public Law 85-568 makes such a pro- 
vision by providing that the President, 
assisted by an Advisory Council, shall 
make actual determinations in the as- 
signment of new programs or projects. 
The Council is composed of the Presi- 
dent (who presides), the Secretary of 
State, the Secretary of Defense, the Ad- 
ministrator of the new Space Agency. 
and the chairman of the Atomic Energy 
Commission, plus one other Federal 





Government member to be appointed 
by the President and not more than 
three other members from private life, 
The latter are to be appointed by the 
President “solely on the basis of estab. 
lished records of distinguished achieve. 
ment” and are to be from among indi- 
viduals who are “eminent in science, 
engineering, technology, education, ad- 
ministration, or public affairs”. 


With the section establishing the Ad- 
visory Council are found provisions 
which stipulate that it shall be the 
duty of the President (among other 
things) : 


1. To designate and fix responsibility 
for the direction of major aeronautical 
and space activities, 


2. To provide for effective coopera- 
tion between the Space Administration 
and the Department of Defense in all 
such activities, and to specify which of 
such activities may be carried on con- 
currently by both, and 


3. To resolve differences arising 
among departments and agencies with 
respect to aeronautical and space activi- 
ties. 


It was clearly recognized that activi- 
ties which are peculiar to or primarily 
associated with weapons systems or 
military operations or to the defense 
of the United States are to be under 
the jurisdiction of the Department of 
Defense. The congressional view was 
that presidential determinations under 
the Act may establish some projects as 
exclusively military, some as exclusive- 
ly civilian, but still provide for full 
exchange of such information as the 
other agency may require to carry out 
its responsibilities. Neither the Ad- 
ministrator nor the Secretary of De- 
fense can choose his own area of aero- 
nautical and space activity to the ex- 
clusion of the other agency without 
there being a higher consideration as 
to the correctness of his decision. 

As a practical working arrange- 
ment, the Congress also wisely pro- 
vided for a civilian-military liaison 
committee. This committee is to con- 
sist of a Chairman, appointed by the 
President, and representatives from the 
Defense Department and the Army. 
Navy and Air Force with an equal 


(Continued on page 767) 
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Appellate Court Advocacy: 


The Importance of Oral Argument 


by George Rossman ° Associate Justice of the Supreme Court of Oregon 


Judge Rossman discusses the task of the lawyer arguing a case before an 
appellate court. He gives some useful hints about what the judges expect, 


as well as advice on what to avoid. 





One of the moments which makes us 
proud of our membership in the legal 
profession occurs when we see an 
attorney rise in an appellate court, 
walk to the lectern and then address 
the court concerning his case in a 
manner which holds the rapt attention 
of all. As he proceeds, we notice that 
even the spectators lean forward in 
eager desire to catch every word that 
he utters. The members of the Bench 
become so absorbed in the attorney’s 
discourse that he continues on uninter- 
rupted by any question. Plainly, he is 
creating for his case a favorable im- 
pression that is taking deep root. Be- 
fore his allotted time has elapsed he 
resumes his seat even though all would 
have been willing for him to have con- 
tinued. When we observe such an ex- 
ample of advocacy, all doubts concern- 
ing the value of oral argument vanish. 

The attorney who commands the at- 
tention of the courtroom is invariably 
dressed in somber attire. He attempts 
no oratory, but his tone of voice, which 
is the by-product of his mastery of the 
case, induces belief. He realizes that 
one of the most cogent factors which 
he can give to his case is himself and, 
accordingly, he gives to it his best. 

Unfortunately, all who address appel- 
late courts do not do credit to the 


occasion. The very mannerisms of some 
suggest a wonderment upon their part 
as to why they are there. They have 
not discovered that the oral presenta- 
tion of a case can implant in the mind 
of the judge an impression that will do 
battle for the advocate’s side when the 
justices confer about the case and the 
day of decision is at hand. The cold 
print of a brief is directed to the rea- 
son and logic of the judge, but an oral 
argument can touch a sense that is even 
deeper—the passion for justice. 

Some attorneys who fail to discern 
the value of the oral presentation of a 
case lean heavily upon the lectern 
when they reach it—they create an 
impression of weakness. Others thrust 
their hands into their pockets and as- 
sume a posture which is more becoming 
to a different kind of bar. An occa- 
sional attorney brings with him to the 
lectern an assortment of paraphernalia 
such as briefs, law books and tran- 
scripts of testimony. time to 
time he hunts through his material for 
a passage and denotes impatience when 
a member of the court asks a question. 
His impedimenta absorb his attention 
to the exclusion of the very men whom 
he should seek to persuade. Another 
attorney comes to the lectern with a 
different kind of impedimenta; that is, 
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with an associate who pulls his coat- 
tails now and then or hands him a 
note. Such a performance not only de- 
tracts from the speaker, but is an in- 
dication that he is not prepared for 
the crucial task that he faces. Still an- 
other member of the Bar undertakes 
to read his brief to the court or pro- 
duces a typewritten argument and reads 
it. That disposition of the time allotted 
for oral argument is so ill-advised that 
indications of displeasure are soon 
manifested from the Bench. Although 
judges of appellate courts are generally 
of a bookish type, they expect counsel 
during the oral argument to make his 
case graphic and present it in a man 
to man manner, The oral argument 
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should terminate in a positive tenor 
and not in the atmosphere of dis- 
appointment which is evinced by the 
lawyer who fails to budget his time 
and, therefore, amid signs of frustra- 
tion, leaves the lectern before he con- 
cludes his presentation. The short 
period allotted for oral argument is 
probably the last opportunity counsel 
will have to present his case to the 
court and he should make the most 
of it. 

Difficult though it may be, a lawyer 
must render himself so familiar with 
his case that he can take his place at 
the lectern without any impedimenta 
except a few notes and, looking the 
judges in the eye, speak in tones of 
confidence. When asked a question 
from the Bench, counsel must not cast 
a furtive glance at an associate in 
search of the answer. The question was 
directed to him, and he alone must 
answer it. Only thorough preparation 
which makes him master of the facts 
and of the law will lend assurance to 
his bearing and conviction to the tone 
of his voice. Preparation of that kind 
is an arduous task, but it precludes 
regrets and, further, it is the surest 
means of avoiding questioning from 
the Bench. After the oral argument 
many weeks may pass before one of the 
justices can give the case attention. 
Therefore, the oral argument must 
have enduring qualities. It must be 
prepared to do battle for its cause 
even though the time of battle is long 
postponed. To have enduring qualities 
it must not depend upon eloquence or 
anything that is ephemeral. Its sub- 
stance must be grounded in a material 
fact or a controlling rule of law that 
was disregarded—according to counsel 
—when the challenged judgment was 
entered. Something is gained when the 
speaker can picture the controversy out 
of which the case arose as one of life’s 
vital problems. Likewise, the law which 
the advocate invokes must not be sub- 
mitted as a mere norm but as a servitor 
of justice. 

The oral argument and the printed 


brief have in common the fact that 
each seeks to persuade the court, but 
the means by which they undertake to 
persuade is very different. The brief 
will be upon the judge’s desk as he 
analyzes the case and prepares the 
court’s decision. Since the brief will 
be at his elbow during that critical 
period, its author should not omit from 
it anything which the cloistered work- 
man will want: facts, data, argument, 
principles of law and analysis of the 
authorities. 

The oral argument, unlike the brief, 
must be “caught on the fly”, as Judge 
Prettyman has said. By the time that 
the hour of decision is reached, the 
oral argument will, possibly, be many 
weeks old, but if it was well prepared 
its Macedonian cry will still be in the 
ears of the judges. A brief can argue 
many contentions and assume some of 
the aspects of a charge from a scatter- 
gun. It is expected to analyze the 
authorities and may run on to con- 
siderable length. But an oral argument 
must be short and generally confine 
itself to principle. It must go for “the 
jugular vein”. Briefs, such as those of 
the Brandeis type, can very effectively 
contain data, figures and bookkeeping 
material, but an oral argument may 
encounter difficulties if it undertakes 
to employ material of that kind. If the 
use of data, bookkeeping entries or ex- 
cerpts from a writing is essential to 
the oral argument, the advocate should 
bear in mind that if the eye aids the 
ear, the impression will take upon it- 
self a more lasting quality. An occa- 
sional attorney who realizes that fact 
reproduces his data upon a typewritten 
sheet which is handed to the Bench 
when he reaches that stage of his case. 
Invariably he becomes disconcerted 
when he notices that the judges con- 
tinue to study the typewritten sheet 
even though he wishes to proceed to 
the next phase of his argument. A large 
chart, containing the data which the 
advocate can display before the entire 
Bench and can push out of sight when 
he is through with it, is the superior 
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method of handling data. 

Some attorneys deem it essential in 
the oral argument to argue every as- 
signment of error set forth in the brief. 
Such a treatment of the appeal is ob- 
livious of the fact that the oral argu- 
ment and the printed brief are not 
similar in character. To select from the 
assignments of error the points best 
adapted to oral argument requires keen 
judgment, but if the men on the Bench 
think that they have discovered some- 
thing which the attorney overlooked, 
the point omitted may achieve an im- 
portance greater than the advocate 
himself could have given it. 

Crowded dockets have forced appel- 
late courts to curtail the time allotted 
for oral argument, with the result that 
some members of the profession won- 
der whether courts care for oral argu- 
ment. Many appellate court judges 
have stated frequently that oral argu- 
ments are preferred. Many years ago 
the United States Supreme Court lis- 
tened for six days to oral argument in 
McCulloch v. Maryland, and for ten 
days to the Girard will case. The prac- 
tice of today shows that advocacy can 
be effective even though the period of 
delivery is short. Some attorneys can 
do wonders in thirty minutes when 
nothing more is available. Several 
books and shorter treatises have ap- 
peared in recent years upon the sub- 
ject of advocacy. They point out the 
manner of using effectively the time 
allotted for oral argument. All of this 
serves a useful purpose. The oral argu- 
ment must not vanish. Its quality must 
be improved. A large portion of our 
law pours from the pen of the man on 
the appellate Bench. This part of our 
law should not be written by judges 
who know nothing about the case ex- 
cept what they glean from cold print. 
The oral argument can portray the case 
as a human experience which engulfed 
the parties but which they could not 
solve. Thus, the oral argument can help 
to keep the law human and adapted to 
the needs of life. It typifies the Bar at 
its best. 
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Specialized Appellate Counsel: 


His Importance, Necessity and Usefulness 


by Frederick Bernays Wiener ° of the District of Columbia Bar 


A lawyer arguing a case on appeal faces a different audience and a 
different task from those of the trial lawyer, Mr. Wiener says, and too many 
lawyers insist upon arguing appeals when their clients would be better 
served if the appeal were turned over to an experienced appellate lawyer. 
In this article, Mr. Wiener explains why he thinks that “specialists” in 
appellate argument can frequently do a better job than the lawyer who 
has nursed the case from the beginning. 





The English division of the legal 
profession into barristers and solicitors, 
each with their respective areas of 
specialization, has long withstood the 
test of time, and, so far as we can tell 
“when we contemplate such a system 
from the outside”,! the test of utility 
as well. 

It would of course be vain to hope 
that the several states of the Union 
might somehow be persuaded to recur 
to the English system.2 However, be- 
cause of the increasing burdens cast on 
American lawyers by the mounting 
complexity of the law and by their 
clients’ inexorable demands for effi- 
ciency and expertise, there exists in 
this country a considerable degree of 
specialization within the legal profes- 
sion. chiefly in urban centers. It is not 
too difficult, in a given community, to 
point out the lawyers who hardly ever 
go te court and those who spend most 
of thir time there. Moreover, particu- 
larly n the larger cities, the institution 
of ajpellate counsel is constantly gain- 
ing i:: importance. 


No single lawyer today can hope to 


be well versed in every field of legal 
endeavor that may face him in the 
course of his practice. Just as in medi- 
cine one of the timeworn but timeless 
jokes concerns the universal expert, the 
specialist in the skin and its contents, 
so in law: No one today can fairly 
claim to be even reasonably conversant 
with the entire corpus. Similarly, no 
lawyer can hope to be expert in all 
techniques, so as to be able to try a 
case before a jury or before a judge, 
or to brief and argue an appeal, with 
equal facility and skill, and with full 
and knowledgeable grasp of all the rele- 
vant—and different—techniques con- 
nected with each activity. 

The increasing emergence of counsel 
for appeals reflects a recognition and 
a growing awareness of the inescapable 
fact that effective appellate presentation 
demands the services of a lawyer who 
is expert, not simply in particular fields 
of substantive law, but in a particular 
technique. Otherwise stated, the true 
appellate counsel specializes in being a 
generalist. Given a record, properly 


prepared, he is ready to brief and 
argue any appeal. 

Appellate counsel faces, in an appel- 
late court, a different audience and a 
different task from those faced in the 
trial court. It is undoubtedly safe to 
conclude that appellate counsel who 
specialize in subtly invoking the pre- 
dilections of judges of courts of last 
resort will as a general rule fail to 
sway with equal success the popular 
prejudices of jurymen—and jury- 
women. By the same token, a top- 
notch lawyer before a jury may do 
rather less than well when arguing an 
appeal.* In this connection, I have 
vividly in mind the comment of the 
chief justice of a state court of last 
resort, made about an argument pre- 
sented by counsel in a negligence case: 
“He made the same jury speech three 
times—once to the jury at the trial, 
once to the trial judge on motion for 
new trial, and the third time to us on 
appeal.” 

Yet, to a surprising degree, the view 
that anyone can argue an appeal is 
still too prevalent. It certainly obtains 





1. Diaz v. Gonzales, 261 U. S. 102, 106. The 
quotation is a part of Mr. Justice Holmes’ classic 
admonition as to the caution to be exercised 
when dealing with foreign law. 

2. A strong argument to that effect is set 
forth in Chapter XIII of the late Lloyd Paul 
Stryker’s Tue Art or Apvocacy (1954) 251-270, 
entitled ‘Barristers and Solicitors—A Plea for 
a Divided Bar’”’. 

3. “The advocate, who sweeps the jury off 
their feet with his torrential eloquence, is rarely 
able to adapt his style to the colder and more 
— atmosphere of the Appeal Courts.” 

Jalker-Smith, Lorp Reapinc aNpD His Cases 
(1934) 41-42. 
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among the many able jury lawyers who 
are rather less than able before an 
appellate bench, and yet insist on ar- 
guing there as well. Curiously enough, 
the same view also obtains even among 
the lawyers who are quick to retain 
specialized trial counsel but would not 
dream of consulting, much less retain- 
ing, specialized appellate counsel. And 
that view constitutes the inarticulate 
major premise of every lawyer, high 
in the hierarchy of his law firm, cor- 
poration law department, or govern- 
ment law office, who considers that his 
position alone supremely qualifies only 
himself to present cases to appellate 
tribunals. 

Indeed, it is fair to say that it is just 
this view—that anyone can argue an 
appeal—which is largely responsible 
for the generally mediocre level of 
appellate arguments. Three decades 
ago, Charles Evans Hughes wrote: 


The progress of civilization is but 
little reflected in the precesses of argu- 
mentation and a vast amount of time 
is unavoidably wasted in the Supreme 
Court in listening to futile discussion; 
this has the effect of reducing the time 
for cases which should be fully pre- 
sented.4 


If any reader thinks that there has 
been an improvement in the quality of 
argumentation in the thirty-one years 
that have passed since the above was 
written, let him just sit in an appellate 
courtroom and listen to as few as three 
consecutive arguments. 


Appellate Argument... 
Specialized Technique 

The fact of the matter is that appel- 
late argument calls for specialization 
in technique quite as much as does the 
trial of a case. As Judge Fuld of the 
New York Court of Appeals recently 
said, “Nor is the argument of an 
appeal any less an art, any less a job 
for the skilled professional, than the 
conduct of the trial itself.” > Like the 
trial lawyer, the appellate lawyer is a 
generalist, a specialist in technique 
rather than in mere subject-matter. 
And, quite apart from the inescapable 
differences in technique, differences 
that stem basically from the character 
of the respective tribunals. the verdict 
of experience unites in concluding that 
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it is better, regardless of the talents of 
the individual concerned, to entrust 
the appeal to a lawyer other than the 
one who tried the case. 

In the Department of Justice, for 
example, all Supreme Court matters 
are under the direct charge of the 
Solicitor General. He has a small im- 
mediate staff that reviews and revises 
the draft briefs prepared by the several 
functional divisions of the department 
-~—Criminal, Civil, Tax, Lands, etc. The 
Solicitor General decides who will 
argue the cases that are to be heard on 
the merits. And he makes the decision 
for or against appeal in every Govern- 
ment case that is lost below, at every 
level and in every court. 

Only on rarest occasions does a 
Government lawyer who tried the case 
or argued it in the Court of Appeals 
have any significant part in its Su- 
preme Court posture. Probably less 
than five cases in ten years are thus 
handled. Per contra, the lawyers who 
have the responsibility for Supreme 
Court briefs and, preeminently, Su- 
preme Court arguments, have had no 
contact with the case below except 
perhaps even more rarely. 

This division of labor is not due to 
any prima donna attitude. Nor does it 
reflect the view that a lawyer on the 
fifth floor of the building is necessarily 
and inescapably superior in talent to 
one whose office is on a lower floor. 
Rather, it represents the recognition 
of long experience that a_ lawyer 
versed in appeals and therefore able 
to weigh appellate considerations is 
better qualified to evaluate cases, par- 
ticularly where they will be disposed 
of by a single ultimate tribunal. It is 
for that reason that the Solicitor Gen- 
eral passes on all appeals from District 
Courts to Courts of Appeals. The 
United States Attorney may feel, fre- 
quently with reason, that “We wuz 
robbed.” But the case may be a poor 
one to serve as a test; although it can, 
in all likelihood, be won on appeal, it 
may have overtones that will make it 
unappealing or undesirable as a vehicle 
on certiorari later on; those are con- 
siderations that the Solicitor General, 
with his finger constantly on the pulse 
of Supreme Court trends, can better 
appreciate and hence better evaluate. 
In short, the United States Government. 





in its appellate work, employs virtually 
independent appellate counsel. 

The same trend is evident in the 
larger United States Attorneys’ offices, 
In the smaller offices that are located in 
districts where the work-load is fairly 
tight, the Assistant United States Attor- 
ney who tried the Government’s case 
will be expected to handle the case on 
appeal. 


tricts—and those include the large cen- 


However, in the busier dis. 


ters of population—successive United 
States Attorneys have found that they 
obtain better results by setting up an 
appellate bureau or section, whose 
members brief and argue on appeal the 
cases that their colleagues from the 
civil and criminal sections have tried. 


This division of function, however 
desirable or useful, is not rigid. By 
and large, however, it has been found 
to be helpful. Assistant United States 
Attorneys who specialize in appeals 
find they enjoy greater ease in partici- 
pating in colloquies with the appellate 
judges than do those of their associates 
who appear only occasionally in the 
Court of Appeals. Similarly, the appel- 
late specialists find it less difficult to 
meet effectively issi'es that concern and 
disturb that Court. Aad, preeminently 
in criminal cases, whenever an appel- 
lant complains of the conduct of the 
prosecution, it conduces to a more ob- 
jective argument if that conduct is 
defended by an Assistant United States 
Attorney who did not participate in the 
trial. 

Oliver Gasch, United States Attorney 
for the District of Columbia, has kindly 
furnished a memorandum articulating 
his reasons for establishing an Appel- 
late Section in his office; it warrants 
quotation in full: 


It has been my experience as United 


States Attorney for the District of 
Columbia that it is most necessary and 
desirable to establish and maintain an 


Appellate Section in this office. An- 
nually, for the past several years. we 
have been responsible for processing 
around 300 appeals. The large majority 
of these appellate cases are in the 
United States Court of Appeals for the 
District of Columbia Circuit. Approxi- 
mately 60°% of them are criminal cases 





4. Hughes, Tue Supreme Court oF THE UNITED 
States (1928) 61. 

5. People v. Breslin, 4 N. Y. 2d 73, 80, 81, 
149 N.E. 2d 85, 89, 90 (1958). 
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which in this unique federal district 
run the gamut from ordinary common 
law offenses to prosecutions based on 
general federal criminal statutes. On 
the civil side there is also great di- 
yersity in the subject matter of these 
cases. Most of them involve efforts to 
enjoin the action of the heads of the 
Executive Branch of our Government. 
Quite a few Federal Tort Claims cases 
reach the appellate stage. 

Assistant United States Attorneys, 
who by reason of their training, ex- 
perience, and scholarly inclinations are 
assigned to the Appellate Division of 
the office, have demonstrated that they 
can most effectively represent the Gov- 
ernment at this level. Our trial men 
carry a heavy load of trial cases. Most 
of them are in court in connection with 
trial matters each day. To expect them 
to brief and argue appellate matters in 
addition to assuming their trial obliga- 
tions would, in my judgment, be ex- 
pecting the impossible. This year, how- 
ever, we have determined to have each 
trial man argue at least one appeal. 
One reason for doing this is that it 
seems desirable to have trial men ex- 
perience some of the difficulties en- 
countered at the appellate level. I 
think it will cause them to be more 
concerned about the problem of mak- 
ing a good record. 

Generally, however, the objective 
approach of the appellate advocate is 
more effective and more efficient. Ap- 
pellate specialists are more familiar 
with the appellate rules, procedures, 
and the many applicable precedents in 
the appellate courts. Their presentation 
is more direct and less time consuming. 
Their ability to answer effectively the 
questions propounded during oral ar- 
gument often spells the difference be- 
tween sustaining one’s position and 
being reversed. 


The same differentiation between 
trial and appellate lawyers was simi- 
larly found desirable in one of the 
busiest public law offices in the world, 
that of the Corporation Counsel of the 
City of New York. Some years ago, 
Judge Paxton Blair, who for about a 
decade was Chief of the Division of 
Appeals in that office (and who is now 
Solicitor General of the State of New 
York). wrote as follows: 


I have always held that the trial man 
Is not the best man to handle the ap- 
peal. but may even be the worst. . . In 
the ofhice of the District Attorney, New 
Yor} County, a case taken to an appel- 
late court is handed over to what is 
known as the appeals division or 
app: Is bureau, and briefed and ar- 
gue’ by an appeals specialist. 


There are, to my mind, overwhelming 
advantages in this method of handling 
appeals. The appeals specialist views 
the case precisely as does the appellate 
court, through the little square window 
of the record, so to speak, and not as 
something viewed from the great out- 
doors. The trial man’s mind cannot 
free itself of matters which entered it 
during preparation for trial but which 
did not get into the record, either be- 
cause a witness he interviewed failed 
to respond to a subpoena or was not 
allowed to testify because of failure to 
establish qualifications. Or if the wit- 
ness did testify, some important facts 
may not have been established because 
objections to questions were sustained. 


Then, too, the style of oratory a trial 
man develops, through his constant 
appeal to a jury less learned than 
himself, is out of place in an appellate 
court. A calm, conversational style is 
there appropriate; and his hearers’ 
learning exceeds his own, or at least 
he should conduct himself as though 


it did.® 


Because of the work load, Judge 
Blair found it necessary to assign 
many appeals to the functional divi- 
sions of the Corporation Counsel’s 
Office, where the litigation had origi- 
nated. “Statistics which I kept showed 
that the men of the appeals division 
had almost twice as high a batting 
average as their brethren from other 
divisions.”* 

In private law offices, where the case- 
load is not quite so staggering, there 
are several additional reasons, basic 
in nature, why in important causes it 
is desirable to consult or retain new 
counsel on appeal. The discussion which 
follows presupposes an office of mod- 
erate size. The larger firms are fre- 
quently staffed with enough lawyers 
with broad appellate experience so that 
they can successfully meet, with their 
own resources, a problem that is essen- 
tially one of function and specializa- 
tion. 


Appellate Arguments... 
Generalists v. Specialists 

First of all—at the risk of repeating 
and emphasizing the obvious—appellate 
counsel is a generalist who presents a 
case to a bench of generalists, a bench 
that is frequently not as versed in the 
details of the specialty involved in the 
particular appeal. The specialist who 
prepared and tried the case is frequent- 
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education at Brown University and 
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Reporter to the Committee of the 
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on the Revision of its Rules. He was 
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Reid v. Covert, 354 U. S. 1, after hav- 
ing lost the same case the year be- 


fore (351 U. S. 470, 487). 





ly so steeped in the specialty and in all 
of its assumptions that he finds it diff- 
cult to present the details of his con- 
troversy to listeners not similarly ac- 
quainted with that specialty. The gen- 
eralist is better able to sort out the 
significant issues, to bring analogies to 
bear from related fields, and to evalu- 
ate the contentions of the specialist as 
the non-specialists on the court are 
likely to do. 

Otherwise stated, the appellate gen- 
eralist will thus be able to minimize 
arguments that lack appeal to a non- 
specialist audience, and, by parity of 
reasoning, to emphasize contentions 
that will have greater impact on that 
audience. 

Second, even in a case that does not 
involve a detailed, self-contained, or 
esoteric specialty, appellate counsel is 
frequently able to bring new ideas and 
a freshness of approach into a case that 
has already run a long course. No 





6. Blair, Appellate Briefs and Advocacy 
(1949) 18 Forp L. Rev. 30, 46-47. 
7. Id., note 38, 18 Forp L. Rev. at 47. 
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matter how able or talented a particu- 
lar lawyer may be, after the same in- 
dividual has prepared a case, presented 
it to a trial court, and then briefed and 
argued it on appeal, he will be pretty 
stale in his thinking if a second brief- 
ing and a second argument at another 
level are required on top of that. In- 
jection of new appellate counsel at that 
stage is not in any sense a reflection 
on original counsel; it is a recognition, 
among other considerations, of the fact 
that repetition makes for dullness and 
that a fresh mind may well be able to 
introduce a new and hence a more 
effective approach to what has become 
rather more than a twice-told tale. 


Indeed, even experienced appellate 
lawyers who have lived rather too long 
with a particular case are actually 
eager to associate a colleague who may 
contribute a fresh viewpoint, or to con- 
sult with friends on a law faculty for 
the same reason. 


The foregoing considerations are 
pertinent in any jurisdiction having a 
hierarchy of courts so that, for any 
litigation of importance—importance 
in the sense of the legal questions in- 
volved—there are likely to be two 
appeals to successive tiers of appellate 
courts. More and more, as state courts 
of last resort struggle with the increas- 
ing number of appeals that they must 
hear, from every trial court in the 
jurisdiction, the system of an inter- 
mediate appellate court with a further 
appeal, generally discretionary, will be 
more widely adopted. Such a system 
exists in many of the larger states; it 
was recently adopted in Florida; and 
its adoption is being actively urged in 
a number of other jurisdictions. 

Finally, if the appeal in question— 
whether the first, or the second, or even 
the third—is taken to a court with 
whose reactions and current tendencies 
original counsel is unacquainted, it is 
generally advisable to retain appellate 
counsel who is. It is this principle that 
underlies the centralization of the Gov- 
ernment’s Supreme Court litigation in 
the Solicitor General’s office. And, even 
more than in briefs and arguments on 
the merits, the one-shot written argu- 
ment made in a petition for certiorari 
or a jurisdictional statement on appeal 
requires an intimate knowledge of the 
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Supreme Court’s standards for review. 


Petitions for Certiorari... 

A Difficult Task 

"On this subject, nearly a decade’s 
additional experience leads me only to 
repeat what I wrote in 1950: 


I might make the following addi- 
tional observation about Petitions for 
Certiorari and similar briefs seeking 
discretionary review, namely, that they 
constitute, certainly for the uninitiated, 
the most difficult form of written argu- 
mentation: They must persuade a court, 
not so much that the ruling below was 
wrong, but that it warrants review. 
This view is confirmed, substantially 
without dissent, by most of my former 
colleagues in the Department of Jus- 
tice who deal with Supreme Court 
briefs, and by my own experience 
under controlled conditions, viz., re- 
turning to the law after nearly five 
years’ service in the Army: I felt able 
to write a brief on the merits the day 
I reverted to civilian status, and in 
fact plunged right into the process of 
writing one before that day was out; 
but it took me six months more to get 
into the swing of composing an ac- 
ceptable Petition for Certiorari.8 


There is one other situation in which 
it may be helpful to retain appellate 
counsel, namely, in the important case 
involving large sums or large prin- 
ciples—and there the retainer should 
precede the appeal, while the record 
can still be shaped with the appeal in 
mind, 


This other situation is not that of 
the “Big Case” exclusively; by no 
means. For bigness is relative, and the 
remarks which follow are not addressed 
to the familiar if happily infrequent 
instance of the monster antitrust litiga- 
tion with its galaxy of talent,” but to 
the far more usual and indeed not un- 
common case, whose facts can by and 
large be established without too much 
difficulty, but whose essential problem 
is that of shaping a record so as to 
sustain a carefully formulated proposi- 
tion of law on appeal—in this instance, 
on the inevitable appeal, which both 
sides are prepared to take if the judg- 
ment is adverse to either. 


Too often—far too often—appellate 
counsel is called in at the stretcher 
stage, when the case is in the last 


stages of terminal illness. Similarly, 





too often appellate counsel finds that 
an essentially sound case has been seri- 
ously weakened by inadvertent handling 
that did not have the record on appeal 
in mind. 

I am not suggesting for a moment 
the second-guessing of trial counsel, 
the hindsight as to that famous just- 
one-more-last-question on cross-exami- 
nation. As to these and similar un- 
avoidable risks of a trial, appellate 
counsel must take the record as Crom- 
well preferred his portrait—warts and 
all. But if, at the outset of litigation, 
it is obvious that there is a great deal 
at stake; that the case is certain to be 
appealed, regardless of outcome; and 
that the ultimate result will turn on 
questions of law, then the time for 
appellate counsel to assist is at the out- 
set, when he can consult with trial 
counsel and work with them with a 
view to making up the record for the 
ultimate appeal. 

Such work will include research on 
the law, not the once-over-lightly which 
all too commonly precedes a trial, but 
extensive researching into the un- 
charted areas and into the factors that 
may be expected to affect the appellate 
court in those areas. Before the trial, 
these labors will also include the prep- 
aration of trial briefs, and memoranda 
on the admissibility of disputed but 
highly material evidence. During the 
trial, appellate counsel will advise on 
the making or withholding of objec- 
tions and on offers of evidence that will 
adequately safeguard the client’s legal 
position before the appellate court. 
Thus appellate counsel assists in shap- 
ing the record that he will later defend, 
and in addition avoids what is so fruit- 
less for the client, the brilliant trial vic- 
tory doomed to reversal on appeal be- 
cause of errors in the record. 

Of course, the run-of-the-mill lawsuit 
will not support such an elaborate and 
—necessarily—expensive apparatus. In 
many, many cases, of course, what is 
involved will barely yield a reasonable 
fee to a single lawyer. But in a sub- 
stantial zone of cases on appeal. the 

(Continued on page 766) 





8. EFFECTIVE APPELLATE Apvocacy (1950) 241- 


242. 

9. “The court judicially recognizes an array 
of talent seldom equalled in history. United 
States v. E. I. du Pont de Nemours & Co , 13 
F. R. D. 487, 489 (E.D. Ill.); for the final de- 
cision. see United States v. du Pont & Co., 353 
U. S. 586. 
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| A New Element in Federal Procedure: 


Interlocutory Appeals Under the New Statute 


by Robert S. Green and Donald H. Green ¢ of the New York and Florida Bars 


Although it attracted little attention when it was passed by the 85th 
Congress last autumn, a new amendment to the Judicial Code greatly 
widens the possibility of obtaining a review of interlocutory orders of the 
Federal District Courts. The authors explain this new statute and offer 
suggestions on how it should be used by lawyers who practice in the federal 


courts. 





“Appeal!” is likely to be your client’s 
reaction whenever he suffers a setback 
at an intermediate stage in litigation. 
Unlike the practice in many state 
courts, however, the lawyer’s task in 
seeking immediate review of an inter- 
locutory Federal District Court order 
has traditionally been a difficult one. 
Although resort to the Federal Courts 
of Appeals in civil cases exists as a 
matter of right, litigants have hereto- 
fore been entitled to seek review only 
upon the entry of “final” orders of the 
District Courts,! plus a few specified 
types of interlocutory orders. 

Now, however, Congress has added 
to Section 1292 of the Judicial Code 
anew subsection (b), effective Septem- 
ber 2. 1958, which makes it possible to 
obtain immediate review of a far wider 
range of interlocutory orders of the 
District Court. Although this statute 
attracted little attention in the immense 
flood of legislation which came out of 
the closing days of the 85th Congress, 
it introduces an important new element 
into iederal judicial procedure and its 
Provisions warrant careful examination 


by all practitioners in the federal 
courts, 


The Purpose of the Statute 

The new statute permits review, in 
the discretion of the appellate court, 
of any district court order (1) which 
turns upon a controversial issue of law 
and (2) from which an immediate 
appeal might materially advance the 
ultimate termination of the litigation. 
The new section is brief, providing as 
follows: 


(b) When a district judge, in making 
in a civil action an order not otherwise 
appealable under this section, shall be 
of the opinion that such order involves 
a controlling question of law as to 
which there is substantial ground for 
difference of opinion and that an im- 
mediate appeal from the order may 


materially advance the ultimate termi- 
nation of the litigation, he shall so 
state in writing in such order. The 
Court of Appeals may thereupon, in its 
discretion, permit an appeal to be 
taken from such order, if application 
is made to it within ten days after the 
entry of the order: Provided, however, 
That application for an appeal here- 
under shall not stay proceedings in the 
district court unless the district judge 
or the Court of Appeals or a judge 
thereof shall so order. 


The act was originally drafted by a 
Committee of the Judicial Conference 
of the United States, after consultation 
with judges and lawyers throughout 
the country, in recognition of the need 
for interlocutory appeals “in excep- 
tional cases where a decision of the 
appeal may avoid protracted and ex- 
pensive litigation, as in anti-trust and 
similar protracted cases, where a ques- 
tion which would be dispositive of the 
litigation is raised and there is serious 
doubt as to how it should be decided 
...'% Both the draftsmen of the bill 





1. 28 U.S.C. 1291. However, Rule 54(b), 
F.R.C.P., provides a means, upon proper certifi- 
cation by the district judge, for permitting an 
appeal from one or more final decisions on 
individual claims in multiple claims actions, 
without waiting for disposition of all of the 
claims in the case. See Sears, Roebuck & Co. v. 
Mackey, 351 U. S. 427; Cold Metal Process Co. 
v. United Engineering & Pomeery &.. 351 U. S. 
445. And q- Cohen v. Beneficial Loan Corpora- 
tion, 337 U. S. 541, which permitted an appeal 
from an order which fell “into that small class 
which finally determine claims of right separ- 
able from, and collateral to, rights asserted in 
the action, too important to be denied review 
and too independent of the cause itself to re- 
quire that appellate consideration be deferred 
— whole case is adjudicated.” 337 U. S. 
a 5 


2. 28 U.S.C. 1292(a). These are restricted to 
certain orders relating to injunctions and re- 
ceiverships, orders in admiralty, and orders in 
civil patent infringement actions which are final 


except for an accounting. The correctness of all 
other interlocutory orders could only be chal- 
lenged upon the appeal from the court's final 
decision. 


3. Report of the Committee on Appeals from 
Interlocutory Orders of the District Courts, 
submitted to the Judicial Conference of the 
United States on September 23, 1953. H. Rep. 
No. 1667, 85th Cong., 2d Sess., page 3. See aiso 
Hearings before Subcommittee #3, House Judi- 
ciary Committee, on H.R. 6238, 85th Cong., 2d 
Sess.; Milbert v. Bison Laboratories, 260 F. 2d 
431 (3d Cir., 1958). The statute itself deliberate- 
y avoids the use of the word “interlocutory” in 

escribing the orders within its scope, because 
of the uncertainty and confusion as to what 
constitute interlocutory orders. H. va 1667, 
supra, page 7. However, the term will used 
here, as it is throughout the House Committee 
Report and the Report to the Judiciary Con- 
ference, to refer to all of the orders to which 
the statute refers, i.e., all non-final orders not 
otherwise appealable under 28 U.S.C. 1292(a). 
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and the legislators who passed it took 
pains to emphasize that the statute was 
intended only to apply to such excep- 
tional cases, and that interlocutory 
appeals would not lie “in ordinary 
litigation wherein the issues raised can 
otherwise be properly disposed of”.4 


To this end, the statute requires that 
both the District Court and the Court 
of Appeals must agree that an inter- 
locutory appeal is warranted—i.e., that 
the order involves a controlling ques- 
tion of law and that an immediate 
appeal may materially advance the 
ultimate termination of the litigation. 
The district judge must so certify in 
writing, but the appellate court, too, is 
expected to make its own independent 
appraisal of these factors.° Moreover, 
even where both courts are satisfied 
that these statutory conditions exist, 
the act still rests final discretion to 
reject the application for appeal in the 
court of appeals, “which will not per- 
nit its docket to be crowded with piece- 
meal or minor litigation”.6 And, final- 
ly, the invocation of the statute for 
dilatory purposes is foreclosed by the 
provision that an application for an 
appeal will not stay the district court 
proceedings in the absence of an ex- 
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press judicial order. 

Obviously these ‘“‘built-in safe- 
guards” will prevent the importation 
into federal appellate procedure of the 
so-called “yo-yo” theory of litigation 
so prevalent in state practice, whereby 
almost any order of the trial court may 
be immediately appealed as of right. 
Nevertheless, if properly utilized, the 
new statute can provide a valuable tool 
to the litigating attorney in resolving 
important legal questions at an early 
stage in the case, and thereby avoiding 
prolonged but fruitless litigation. Ac- 
cordingly, this article will suggest a 
method of proceeding under the act, 
and point out some of the pitfalls in 


the path of obtaining this interlo: utory 
review. 


The Procedure in the 
District Court 

It is immediately apparent that the 
statute can be invoked in the first in- 
stance only with the consent of the 
district judge who enters the contested 
order. He must agree, and state in 
writing, that the order involves a con- 
trolling issue of law as to which there 
is substantial ground for difference of 
opinion, and that an immediate appeal 
from the order may materially advance 
the ultimate termination of the litiga- 
tion. There is little question that this 
requirement will achieve its purpose of 
limiting the number of applications for 
interlocutory appeals. A district judge 
is hardly likely to make the necessary 
certification unless he has substantial 
doubts as to the correctness of his 
determination and trial judges, like the 
rest of us, while occasionally in error, 
are seldom in doubt.* 

If, however, the district judge is 
willing in an appropriate case to ap- 
prove an immediate appeal from his 
interlocutory order, you must act 
promptly and precisely to protect: your 
client’s right to seek an appeal. Prompt- 
ly, because the statute requires that the 
necessary statement be contained in the 
order itself; a subsequent certificate 
by the district judge will not suffice.” 
And precisely, because the order must 
state, expressly and in writing that 
the statutory requirements are present. 
Thus, neither a general written state- 
ment simply approving immediate ap- 
peal, nor an oral order of any kind, 
no matter how precise, will satisfy the 
statute. 

Recommendation: As soon as you 





4. H. Rep. 1667, supra, page 2. Thus the 
House Report, in the Statement of the Commit- 
tee of the Judiciary (ibid.) lists as typical of 
the cases which would be affected by the bill: 
“(a) cases where an accounting is necessary 
upon an adjudication of liability under a con- 
tract, (b) cases where a long trial would be 
necessary for the determination of liability or 
damages upon a decision overruling a defense 
going to the right to maintain the action, (c) 
cases involving third party defendants where 
there would be no reason for continuing the 
actions if the third parties could not be held 
liable and (d) causes relating to the transfer 
of the action where it is claimed that the trans- 
fer is not authorized by law.” In reliance upon 
this last clause, one district court has already 
refused to certify for appeal an order trans- 
ferring venue on the ground that this was a 
discretionary transfer based upon consideration 
of the doctrine of forum non conveniens, and 
hence that an appeal would involve a challenge 
to the district court’s discretion, and not a claim 
“that the transfer is not authorized by law.” 
Deepwater Exploration Co. v. Andrew Weir Ins. 
Co., 167 F. Supp. 185 (U.S.D.C.E.D. La., 1958). 

5. H. Rep. 1667, supra, page 2; see United 


States v. Woodbury, Misc. No. 820, 9th Cir. 
February 2. 1959. 

6. Report to the Judicial Conference, H. Rep. 
1667, supra, page 3. 

7. H. Rep. 1667, supra, page 2. 

8. Indeed, an earlier version of the statute, 
requiring the district judge to certify that an 
immediate appeal from his order “will probably 
terminate or materially advance” the end of 
the litigation was rejected on the ground that 
this language “would compel the expression of 
an opinion that he would probably be reversed”’. 
H. Rep. 1667, supra, page 5. The language of 
the present version, although gentler, would 
still not seem to have obviated this problem 

9. It may be that the failure to include the 
necessary language in the District Court s order 
can be remedied by a timely motion to vacate 
that order and enter a new order to the same 
effect but containing the statutory formula. See 
Milbert v. Bison Laboratories, 260 F. 2d 431 (3d 
Cir., 1958). Desnite the dictum in the Milvert 
case, however, the efficacy of such a procecure 
is sti]l] an open question, and counsel are well 
advised to avoid any problems in this area by 
making sure the original order of the District 
Court is sufficient in all respects. 













realiz 
to en 
you | 
unde 
medi: 
requé 
order 
poral 
ing a 

H 


or¢ 
lav 
gre 
an 

ma 
nal 


Pro 
Cou 
01 
prial 
cont 
only 
youl 
with 
peal 
Perr 
whit 
the 
forr 
ing 
pert 
129 
der. 
acti 
ord 
be 
app 
ord 
by | 
in | 
por 
ap} 
‘ 
Ap 
doc 
cou 
the 
the 
ma 
of 
det 
we 
Ap 
Di 
me 
tre 





utory 


t the 
t in- 
| the 
ested 
e in 
con- 
there 
e of 
peal 
ance 
tiga- 
this 
se of 
s for 
udge 
sary 
ntial 
his 
> the 
ror, 


ap- 
his 
act 
your 
npt- 
the 
the 
cate 
ce.” 
nust 
that 





ould 
n 
» the 
rder 
cate 
same 
, See 
(3d 
bert 
dure 
well 
a by 
trict 








realize that the district judge is about 
to enter an interlocutory order which 
you believe to be eligible for appeal 
under the new statute, you should im- 
mediately, before the order is entered, 
request the court to include in the 
order a statement, expressly incor- 
porating the statutory language, read- 
ing approximately as follows: 

The court is of the opinion that this 
order involves a controlling question of 
law as to which there is substantial 
ground for difference of opinion and 
an immediate appeal therefrom may 
materially advance the ultimate termi- 
nation of this litigation. 


Procedure in the 
Court of Appeals 

Once an order containing the appro- 
priate language is entered, you must 
continue to move rapidly. You have 
only ten days within which to make 
your bid for appellate review, by filing 
within that time in the Court of Ap- 
peals an Application for an Order 
Permitting Appeal. This application, 
which is addressed to the discretion of 
the appellate court, should take the 
form of a motion, stating that the mov- 
ing party (now the appellant) seeks 
permission to appeal under 28 U.S.C. 
1292(b) from the District Court’s or- 
der, and specifying the District Court 
action and the date and nature of the 
order, a certified copy of which should 
be attached to the application. The 
application should state further that the 
order contains the necessary statement 
by the district judge and that, as shown 
in the attached Memorandum in Sup- 
port of the Application, the case is an 
appropriate one for immediate appeal. 

The Memorandum in Support of the 
Application is, of course, the critical 
document in persuading the appellate 
court to exercise its discretion to hear 
the appeal. Our foregoing discussioa of 
the purpose and history of the statute 
makes clear the factors which the Court 
of Appeals will consider in making this 
determination. In the first place, as 
we have already noted, the Court of 
Appeals will not simply rely upon the 
Distri't Court’s certification that the 
matter involves an appropriately con- 
troversial issue of fact, the early deter- 
mination of which may materially ad- 
vance the ultimate termination of the 
litigation, but will make its own assess- 


ment of these factors as the initial 
element in determining whether to per- 
mit appeal. Accordingly, the first por- 
tion of the memorandum—after a brief 
statement of the case and description 
of the order involved—should spell out 
(1) the legal issue involved, and the 
nature of the substantial ground for 
difference of opinion thereon (includ- 
ing, of course, citations of any conflict- 
ing cases), and (2) the reasons why 
an immediate appeal may advance the 
ultimate termination of the case. But 
even where a clear showing of these 
factors is made, the Court of Appeals 
still may refuse, in its discretion, to 
permit an appeal, presumably consider- 
ing such matters as the importance of 
the issue involved and the state of its 
docket. The second portion of the 
memorandum, therefore, should be di- 
rected toward convincing the court that 
this is an appropriate case for the exer- 
cise of its discretion; depending upon 
the case, the arguments on this score 
could range from the broad considera- 
tion that an immediate appeal will re- 
solve a recurring legal question of gen- 
eral importance to a discussion of the 
particular and perhaps irreparable in- 
jury which your client will suffer if 
the interlocutory order is permitted to 
stand. 

Copies of this Application and Mem- 
orandum should, of course, be served 
upon your adversary, and an appropri- 
ate certificate of service should accom- 
pany the filing of these papers with the 
Clerk of the Court of Appeals. 


Time for Noting the Appeal 
Unfortunately, Section 1292(b), al- 
though requiring the filing of an Appli- 
cation for Appeal in the Court of 
Appeals within ten days after the entry 
of the order complained of, makes no 
reference to the time for filing a notice 
of appeal in the District Court.'° Since 
ordinarily the time for filing a notice 
of appeal runs from the date of the 
entry of the order appealed from,'! 
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you should in the absence of an express 
provision in the rules of the particular 
circuit protect your right to appeal by 
filing a timely notice of appeal from 
the order even though your Applica- 
tion for Appeal is still pending in the 
circuit court. The notice of appeal can 
readily be withdrawn if the appellate 
court ultimately denies the applica- 
tion.!? 


Stay of Proceedings 

The new statute provides that the 
application for an interlocutory appeal 
shall not stay the District Court pro- 
ceedings unless expressly ordered by 
the district judge or by the Court of 
Appeals or a judge thereof. This is in 
accordance with the normal federal 
practice under which an interlocutory 
appeal will not stay the trial court pro- 
ceedings, and further demonstrates the 
determination of the framers of this 
legislation that it be used to expedite, 
and not prolong, litigation. In certain 
cases, of course, it will be highly ap- 
propriate to request—and receive—a 
stay. 


Summary 

In brief, then, the procedure in seek- 
ing interlocutory appeal under 28 
U.S.C. 1292(b) should include the 
following steps: 

1. The District Court’s order must 
involve an appropriately controversial 
question of law from which an im- 
mediate appeal may materially advance 
the ultimate termination of the litiga- 
tion. 

2. The district judge should so cer- 
tify expressly and in writing in the 
order itself. 

3. An Application for Appeal, to- 
gether with a Memorandum in Support 
of the Application, must be filed in the 
Court of Appeals and served on oppos- 
ing counsel within ten days after the 
entry of the district court order. 

4. The Memorandum should show 
the Court of Appeals, not only that the 





10. Some early drafts of the statute took cog- 
nizance of this problem by providing that, if 
the Court of Appeals shall not have acted upon 
the application for appeal within thirty days, 
the application shall be deemed denied, without 

rejudice. H. Rep. 1667, supra, pages 7, 9. 

ere is no explanation in the Committee Re- 

port as to why this provision was eliminated 
from the final bill. 

11. Generally, the time for appeal in civil 
cases is thirty days, which is increased to sixty 
days in cases to which the United States or one 
of its officers is a party. 28 U.S.C. 2107. 

12. It is not unlikely that the Courts of 


Appeals will consider the filing of a notice of 
appeal unnecessary in these circumstances, and 
will simply proceed to docket the appeal upon 
goning e olen This was the proce- 

ure followed the Ninth Circuit in United 
States v. View Crest Garden Apts., Inc., No. 
16229, in authorizing an appeal from an order 
denying an — on for the appointment of 
a receiver of rents during a mortgage fore- 
closure proceeding. Until you are sure that this 


practice will be followed in your circuit, how- 
ever, it would still be well to file a notice of 
appeal before the expiration of the regular 
appeal period. 
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District Court has certified the order 
as one within the scope of the statute, 
but that the statutory criteria in fact 
exist; in addition the Memorandum 
should set forth any additional factors 
which would make an immediate ap- 
peal appropriate. 


5. If a stay of the District Court 
proceedings during the pendency of 
the application is desired, application 
must be made therefor either to (a) the 
district judge or (b) the Court of 
Appeals or (c) a single appellate judge. 

6. Timely notice of appeal should 


Legal Writers’ Organization 
s a 


To Meet in Miami Beach 


by Edgar G. Knight, Secretary of Scribes, Rochester, New York 


Miami Beach, in August, 1959, will 
be the Mecca of the legal profession as 
thousands of lawyers from all the 
United States gather to attend meetings 
of their professional groups, of which, 
of course, the American Bar Associa- 
tion is the largest. 


One of the smallest of these groups, 
and one of the most interesting, is 
Scribes—an organization of writers on 
legal subjects whose professed objects 
are to seek to create an interest in 
writing about the law, to improve writ- 
ing in and about the law, to assist and 
encourage those who write and want to 
write on legal subjects and to convey 
to the public an adequate and correct 
knowledge of the role of the lawyer 
in the community, state and nation. 

Scribes was organized in 1953, with 
thirty charter members and now has 
approximately 150 members. Only 
members of the legal profession in 
good standing who have written a book 
on legal subjects which has been pub- 
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lished, or who have written three or 
more articles on legal subjects which 
have been published in magazines or 
journals or who are or have been edi- 
tors of established legal publications 
are eligible to membership in Scribes. 
And anyone who does not believe that 
good lawyers write and are interested 
in good legal writing will soon be dis- 
abused of this idea by glancing over 
the roster of Scribes members—it reads 
like a Who’s Who of the legal profes- 
sion. 

The Annual Meeting of Scribes is 
held each year during the time and 
at the place where the Annual Meeting 
of the American Bar Association is 
held. This year’s meeting is to be held 
at the Americana Hotel, in Miami Beach, 
on the morning of August 23. The fea- 
ture speaker will be Dean James A. 
Burnes of the University of Miami 
School of Law, whose subject will be 
“Reform of English Procedure Since 
the Judicature Act of 1873-5”. Prizes 
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be filed in the District Court, even if 
the Application for Appeals is then 
still pending before the Court of 
Appeals. 





The views expressed in this article do not 
necessarily represent those of the Department 
of Justice. 


will be awarded to the winners of the 
Law Student Opinion Writing Contest 
which is sponsored by Scribes in con- 
junction with the Conference on Per- 
sonal Finance Law and the American 
Law Student Association. 


The present officers of Scribes are: 
President, Gibson B. Witherspoon, 
Meridian, Mississippi; Vice President, 
Louis M. Brown, Los Angeles, Cali- 
fornia; Secretary, Edgar G. Knight, 
Rochester, New York; Treasurer, Mil- 
ton E. Bachmann, Lansing, Michigan. 
The Board of Directors, in addition to 
the officers, consists of George Ross- 
man, Salem, Oregon, John C. Satter- 
field, Jackson, Mississippi, Harry Ger- 
shenson, St. Louis, Missouri, Robert D. 
Abrahams, Philadelphia, Pennsylvania, 
William J. Jameson, Billings, Montana, 
and Eugene C. Gerhart, Binghamton, 
New York. The chairman of the Pro- 
gram Committee for the 1959 meeting 
is Herbert U. Feibelman, Miami, Flor- 
ida. 
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Bankruptcy Law: 


Non-Dischargeable Debts 


by Joseph J. Rifkind © Referee in Bankruptcy, U. S. District Court, 


This article deals with Section 17 of the Bankruptcy Act, which provides 
that certain debts are not dischargeable. Too often, Referee Rifkind de- 
clares, creditors or their attorneys see claims scheduled by the bankrupt and 
assume that this means that the debt is discharged. He discusses the prin- 
ciple behind Section 17 debts and offers advice to lawyers who are dealing 


with bankruptcy matters. 





It would be interesting to know how 
many millions of dollars are lost an- 
nually merely because non-discharge- 
able debts are scheduled by the bank- 
rupt and the creditor or his attorney 
assumes that they are thereby dis- 
charged. It is just as important to 
know what claims are dischargeable as 
to know what claims are non-discharge- 
able. Only claims designated in Section 
63 of the Bankruptcy Act are provable 
and, conversely, claims designated in 
Section 17 of the Bankruptcy Act are 
non-dischargeable. Very often bank- 
ruptcy proceedings are filed on behalf 
of a client to secure the discharge of 
a liability which is non-dischargeable. 
Fortunately or unfortunately, the law- 
yer for the creditor very often knows 
as little or less about bankruptcy than 
the attorney for the debtor and assumes 
that the debt has been discharged be- 
cause it has been scheduled. 

The average general practitioner, as 
indicated, does not realize that under 
Section 17 of the Bankruptcy Act there 
are certain obligations which are not 
dischrged by the bankruptcy proceed- 
ings. Section 17(a) of the Bankruptcy 
Act provides as follows: 


A discharge in bankruptcy shall 
release a bankrupt from all of his 
provable debts, whether allowable in 
full or in part, except such as (1) are 
due as a tax levied by the United 
States, or any State, county, district, 
or municipality; (2) are liabilities for 
obtaining money or property by false 
pretenses or false representations, or 
for willful and malicious injuries to 
the person or property of another, or 
for alimony due or to become due, 
or for maintenance or support of wife 
or child, or for seduction of an un- 
married female, or for breach of 
promise of marriage accompanied by 
seduction, or for criminal conversation; 
(3) have not been duly scheduled in 
time for proof and allowance, with the 
name of the creditor, if known to the 
bankrupt, unless such creditor had 
notice or actual knowledge of the pro- 
ceedings in bankruptcy; or (4) were 
created by his fraud, embezzlement, 
misappropriation or defalcation while 
acting as an officer or in any fiduciary 
capacity; or (5) are for wages which 
have been earned within three months 
before the date of commencement of 
the proceedings in bankruptcy due to 
workmen, servants, clerks, or traveling 
or city salesmen, on salary or commis- 
sion basis, whole or part time, whether 
or not selling exclusively for the 


bankrupt; or (6) are due for moneys 
of an employee received or retained 
by his employer to secure the faithful 
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performance by such employee of the 
terms of a contract of employment. 


Non-dischargeable debts should not 


be confused with grounds for denial of 
a discharge to a bankrupt. If a bank- 
rupt is denied a discharge, all of his 
creditors may enforce their obligations, 
as though bankruptcy had never been 
filed. On the other hand, even though 
a bankrupt secures his discharge, cer- 
tain obligations are by Section 17 not 
discharged and those creditors may 
nevertheless file suit or prosecute ac- 
tions pending at the time of the insti- 
tution of the bankruptcy proceedings 
or otherwise enforce their obligations 
by plenary action in the conventional 
manner. The rule is succinctly stated 
in White v. Public Loan Corp. (8th 
Cir.) 247 F. 2d 601, as follows: 


... The exceptions provided for in 
Section 17, such as “liabilities for ob- 
taining money or property by false 
pretenses or false representations”, are 
rights which Congress has chosen to 
exempt from bankruptcy administra- 
tion and consequence and to leave 
standing in favor of creditors, the same 
as they were before the bankruptcy 
proceedings. The exemption is self- 
executing, and no decree of a bank- 
ruptcy court is needed or is able to 
give it establishment... 


Discharge Must Be Affirma- 
tively Pleaded as Defense 


It is well to bear in mind that a 


discharge in bankruptcy does not, per 
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se, preclude a creditor from filing suit 
upon his claim. The discharge must be 
affirmatively pleaded and proved by 
the bankrupt. In other words, the 
state court before which the action is 
pending generally must determine 
whether or not the particular obliga- 
tion sued upon is a non-dischargeable 
debt, and if it is, whether it was duly 
scheduled in the bankruptcy proceed- 
ings and discharged thereby. Generally 
speaking, the bankruptcy court does 
not determine the dischargeability of 
any particular debt. The court in the 
Matter of Lowe (W.D. Ky.) 36 F. 
Supp. 772, states the rule as follows: 


It is not for the bankruptcy court to 
determine in the bankruptcy proceed- 
ings whether a particular claim is dis- 
charged or not discharged by the bank- 
ruptcy proceedings. That is a matter 
for another court to determine when 
and if steps are taken by the particular 
creditor to enforce the claim under 
consideration. The discharge in bank- 
ruptcy does not adjudicate that ques- 
tion or prejudice in any way the later 
decision of that question by another 
court. 


And in Personal Industrial Loan 
Corp. v. Forgay, (10th Cir.) 240 F. 2d 
18, the court states: 


...a general discharge in bankruptcy 
does not wipe out the debt, it only 
raises a bar to actions thereon in 
state courts and must be pleaded and, 
if not pleaded, is waived and in such 
a case a judgment in the state court 
is res judicata and is binding on the 
federal court. 


See also Helms v. Holmes, (4th Cir.) 
129 F, 2d 263. 

The plea of a discharge as already 
pointed out is an affirmative defense 
which the bankrupt has the burden of 
establishing. Woerter v. David, 311 Ill. 
App. 595, 37 N.E. 2d 448. However, 
after proof of the scheduling of the 
debt and the discharge to the bankrupt, 
the burden then shifts to the plaintiff 
creditor to show the debt is not dis- 
chargeable under Section 17(a) of the 
Bankruptcy Act. Marlin v. Logan, 320 
Ill. App. 468, 51 N.E. 2d 595; Addison 
v. Addison, 95 Ohio App. 191, 118 
N.E. 2d 225; Jn re Levitan (D.C. N.J.) 
224 Fed. 241; Jn re Grant, 88 Vt. 318, 
92 A. 646; Brown v. Garey, 267 N.Y. 
167, 196 N.E. 12; Manheim v. Loewe, 


686 American Bar Association Journal 


185 App. Div. 601, 173 N.Y.S. 260; 
Brown v. Hoyt, 145 Misc. 915, 261 
N.Y.S. 355; Claflin v. Wolff, 88 N.J. 
L. 308, 96 A. 73; Schweigert v. Bau- 
man, 42 N.D. 221, 172 N.W. 808; 
Halligan v. Dowell, 179 lowa 172, 161 
N.W. 177; Parker v. Murphy, 215 
Mass. 72, 102 N.E. 85; In re Kneski 
(D.C. N.Y.), 290 Fed. 406; Harris v. 
Sieinwax, 205 App. Div. 317, 199 
N.Y.S. 447; Yachel v. Nys, 258 App. 
Div. 318, 16 N.Y.S. 545; Tompkins v. 
Williams, 137 App. Div. 521, 122 
N.Y.S. 152; Wolkoff v. Minker, 42 
N.Y.S. 2d 87; Bach v. Beauchamp, 51 
A.B.R. N.S. 376; Frangos v. Frangos, 
157 Pa. Super. 87, 41 A. 2d 416; 
Molicer v. Skrentny, 346 Ill. App. 573, 
105 N.E. 2d 127; Peerson v. Mitchell, 
205 Okla. 530, 239 P. 2d 1028, certi- 
orari denied, 342 U. S. 866. 

The court in Kreitlein v. Ferger, 238 
U. S. 21, states the rule as follows: 


... cases dealing with the subject... 
almost uniformly hold that where the 
bankrupt is sued upon a debt existing 
at the time of filing the petition, the 
introduction of the order makes out a 
prima facie defense, the burden being 
then cast upon the plaintiff to show 
that, because of the nature of the 
claim, failure to give notice, or other 
statutory reason, the debt sued on was 
by law excepted from the operation of 
the discharge. 


Examples of 
Non-dischargeable Obligations 

Time and space do not permit and 
no useful purpose would be served in 
discussing all of the classes of obliga- 
tions which are non-dischargeable un- 
der Section 17(a), supra. This article 
will therefore restrict lf to a dis- 
cussion of the classes of non-discharge- 
able obligations which are more apt to 
arise in the practice of the general 
practitioner. It is important that the 
general practitioner, in order to pro- 
tect the interests of his clients, become 
familiar with the debts that are non- 
dischargeable as well as with the debts 
that are dischargeable. 

Probably the largest class of non- 
dischargeable liabilities are those aris- 
ing from the bankrupt’s “obtaining 
money or property by false pretenses 
or false representations”. Jn re Kunkle, 
(D.C. Mich.) 40 F. 2d 563; Speir v. 
Westmoreland, 40 Ga. App. 302, 149 


S.E. 422; Hyland v. Fink, 178 N.Y, 
Supp. 114; In re Sheffler, (D.C., N.Y.) 
1 F. Supp. 582, affirmed 2 F. Supp. 
221; Morris Plan, etc. v. Baggarly, 
68 Ga. App. 714, 23 S.E. 2d 271; 
Barbachano vy. Allen, (9th Cir.) 192 
F. 2d 836; Personal Finance Co. y, 
Murphy, 53 So. 2d 421; Personal 
Finance Co. v. Bruns, 16 N.J. Super. 
133, 84 A. 2d 32. 


Some of the obligations of a debtor, 
which constitute non-dischargeable 
debts, under Section 17a(2), supra, are 
the following: A loan induced by a 
false financial statement (Personal Fi- 
nance Corp. Vv. Robinson, 27 N.Y. 
2d 6); claims against an agent for 
embezzlement (/n re Zitzmown (E.D. 
N.Y.) 46 F. Supp. 314; conversion of 
securities deposited with bankrupt 
(Hartford, etc. v. Ankeny, 199 Oregon 
310, 261 P. 2d 387; Huff v. Porter, 8 
Ga. App. 345, 79 S.E. 2d 334); con- 
version by an employee of the funds 
of his employer (Maryland Casualty 
Co. v. Faut, 181 Tenn. 792, 181 S.W. 
2d 753). 


Claims based upon sale of an auto- 
mobile without prepayment therefor in 
violation of a trust agreement, embez- 
zlement of money or other property, in- 
ducing breach of contract, depriving 
attorney of lien upon funds recovered 
in suit, damages for assault and bat- 
tery, sale of consigned merchandise 
without payment thereof, alienation of 
affection, libel and slander and similar 
claims have been held to be non-dis- 
chargeable. See Collier on Bankruptcy 
(14th edition) Section 17.14, page 
1597. Ernest v. Wise, 94 N.E. 2d 806; 
Leicester v, Hoadley, 66 Kan. 172, 71 
Pac. 318, 65 A.L.R. 523; Allard v. La 
Plain, 147 Wash. 497, 266 Pac. 688; 
Drake v. Vernon, 26 S.D. 354, 128 
N.W. 317; In re Dowie (D.C. N.Y.) 
202 Fed. 816; McDonald v. Brown, 
23 R.I. 546, 51 Atl. 213: National 
Surety Co. v. Medlock, 2 Ga. App. 663, 
58 S.E. 1131; Thompson v. Judy, (6th 
Cir.) 169 Fed. 553. 


A suit pending for the recovery of 
fraudulently obtained property has 
been held not affected by the institu- 
tion of bankruptcy proceedings, on the 
ground that such liability was not a 
dischargeable debt, under Section 
17a(2), supra. See In re Engram, (D.C. 
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Ga.) 156 F. Supp. 342, affirmed 249 
F. 2d 441. The bankruptcy court may 
only enjoin a creditor from prosecuting 
an action based upon a dischargeable 
debt which has been duly scheduled by 
the bankrupt. Holmes v. Davidson, 
(9th Cir.) 84 F. 2d 111. 

Generally speaking, liabilities for 
negligence are neither provable nor 
dischargeable in bankruptcy unless an 
action to recover damages has been 
instituted prior to and is pending at 
the time of the filing of the petition in 
bankruptcy. See Section 63a(7) of the 
Bankruptcy Act; Schall v. Camors, 251 
U.S. 239; In re Ostrom, (D.C. Minn.) 
185 Fed. 988; In re N. Y. Tunnel Co., 
(2d Cir.) 159 Fed. 688; Brown v. 
United Button, (3d Cir.) 149 Fed. 48; 
Maddux v. Gardner, 192 S.W. 2d 14, 
239 Mo. App. 289; Rayborn v. Reid, 
139 S. C. 529, 138 S.E. 294; Burnham 
v. Pideock, 33 Misc. 65, 66 N. Y. Supp. 
806, afirmed 58 App. Div. 273, 68 
N. Y. Supp. 1007; Bissing v. Turking- 
ton, 113 Conn. 737, 157 Atl. 226, 81 
ALR. 146; Ellis v. Rudy, 171 Md. 
280, 189 Atl. 281; Boyd v. Applewhite, 
121 Miss. 879, 84 So. 16; Fleshman 
v. Trolinger, 18 Tenn. App. 208, 74 
S.W. 2d 1069; Jefferson v. Hull, 166 
Wis. 438, 166 N.W. 1. Many general 
practitioners file bankruptcy proceed- 
ings and set forth the liability for 
damages instead of waiting until the 
action is filed or the judgment ren- 
dered and then filing the bankruptcy 
proceedings and scheduling the action 
or judgment which is dischargeable. 
In re Dixon, (D.C. N.Y.) 21 F. 2d 565; 
In re Tillery (D.C. Ga.) 16 F. Supp. 
877; In re McCarthy, (S.D. N.Y.) 8 
F. Supp. 518; In re Roberts (D.C. 
Mich.) 290 Fed. 257; Ex Parte Har- 
rison (D.C, Mass.) 272 Fed. 543; In 
re Madkgan, (D.C.N.Y.) 254 Fed. 221. 

Claims “for willful and malicious 
injuries to the person or property of 
another” is another class of obligation 
constituting non-dischargeable debts 
under Section 17a(2) supra. In order 
that a claim be non-dischargeable un- 
der this provision it must be both 
“willful” and “malicious”. The word 
“willful” has been construed to mean 
intentional, and therefore a wrongful- 
act done intentionally which produces 
harm or injury or damage has been 


held to be willful and malicious. The 
harboring of a vicious dog which re- 
sults in injury has been held willful 
and malicious, Yackel v. Nys, 258 App. 
Div. 318, 16 N.Y.S. 2d 545, also 
Peerson v. Mitchell, 205 Okla. 530, 239 
P. 2d 1028, certiorari denied, 342 U.S. 
866. Damages resulting from driving 
a truck on the wrong side of the road 
while intoxicated has been held to be 
willful and malicious. Harrison v. 
Donnelly, (8th Cir.) 153 F. 2d 588. 
Damages resulting from a wrongful 
attachment has been held to come with- 
in this category. Barbachano v. Allen 
(9th Cir.) 192 F. 2d 836. Damages 
resulting from assault upon a boy with 
an air gun to frighten him away has 
been held non-dischargeable. In re 
Drowne, 124 F. Supp. 842. Damages 
resulting from hit and run accidents, 
Wegiel v. Hogan, 28 N. J. Super. 144, 
100 A. 2d 347, and manslaughter have 
been held to come within this category. 
Den Haerynck v. Thompson, (10th 
Cir.) 228 F. 2d 72. “Willful and mali- 
cious” injuries do not mean and should 
not be confused with accidental injuries 
arising as the result of negligence. 
Francine v. Babyan, (E.D. N.Y.) 45 
F. Supp. 321; Wyka v. Benedicks, 266 
App. Div. 1025, 44 N.Y.S. 2d 907; 
Matter of Ellman, (W.D. N.Y.) 48 F. 
Supp. 518; Jn re Carncross, (W.D. 
N.Y.) 114 F. Supp. 119; Mathews v. 
Franklin, 74 So. 2d 309. Willful and 
malicious has been defined as “willful 
disregard of what one knows to be his 
duty, an act which is against good 
morals and wrongful in and of itself, 
and which necessarily causes injury 
and is done intentionally”. Greenfield 
v. Tuccillo, (2d Cir.) 129 F. 2d 854; 
Tinker v. Colwell, 193 U. S. 473, at 
487. Some courts have, however, gone 
considerably further and have held 
various degrees of recklessness to con- 
stitute willfulness and maliciousness. 
In Greenfield v. Tuccillo, 38 N.Y.S. 2d 
758, where the judgment debtor drove 
an automobile through a red light be- 
cause he was talking to his girl and 
death resulted to another, the court 
held such conduct to be willful and 
malicious. See also Margulies v. Gar- 
wood, 36 N.Y.S. 2d 946, 178 Misc. 
970; Haskin v. Central Illinois Electric 
& Gas Co., 317 Ill. App. 106, 45 N.E. 
2d 500; Fitzgerald v. Herzer, 78 Cal. 
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App. 2d 127, 177 P. 2d 364; Doty v. 
Rogers, 213 S. C. 361, 49 S.E. 2d 594, 
The liability arising from operating an 
automobile “in a drunken condition 
and in reckless, willful and disregard 
of the safety of others” has been held 
to constitute a non-dischargeable debt 
under Section 17a(2d) supra. Saveres- 
sig V. Jung, 246 Wis. 82, 16 N.W. 2d 
417; Harrison v. Donnelly, (8th Cir.) 
153 F. 2d 588; Rosen v. Shingleur, 
47 So. 2d 141; McClure v. Steele, 40 
N.W. 2d 153; Weigel v. Hogan, 28 
N. J. Super. 144, 100 A. 2d 349, 

The decision in Fitzgerald v. Herzer, 
78 Cal. App. 2d 127, is illustrative of 
this line of increasing decisions. The 
court states on page 130 as follows: 


The effect of defendant’s discharge 
in bankruptcy. Section 17 of the Bank- 
ruptcy Act (11 U.S.C.A. §35) pro- 
vides: “(la) A discharge in bankrupt- 
cy shall release a bankrupt from all of 
his provable debts ... except such as... 
are liabilities... for willful and mali- 
cious injuries to the person or property 
of another...” The cause of action 
stated in the complaint in the - first 
action was of the type excepted in the 
statute from the operation of the dis- 
charge, and if the allegations in the 
original complaint are true defendant’s 
liability was not discharged. (Woehrle 
v. Canclini, 158 Cal. 107, 108 (109 P. 
888) ; Marlenee v. Warkentin, 71 Cal. 
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App. 2d 177, 180 (162 P. 2d 321); Liability “for alimony due or to 
Van Epps v. Aufdemkamp, 138 Cal. }ecome due, or for maintenance or 
App. 622, 623 (32 P. 2d 1116).) (2) 
Whether a judgment is cancelled by a 
discharge in bankruptcy depends on 
the nature and character of the liabil- able under Section 17a(2). A judgment 
ity for which it was recovered. There-- for the payment of money in lieu of 
fore, in ascertaining whether the judg- gower and in satisfaction of all prop- 


ment upon which the instant action is m 
based vi discharged the court will go erty rights has, however, been held not 


behind the judgment, examine the en- constitute alimony and hence dis- 
tire record, and determine therefrom chargeable. McFarlane v. McFarlane, 
the nature of the original liability, and 298 Mich. 595, 299 N.W. 728; Ed- 
when necessary extrinsic evidence will mundson v. Edmundson, 242 S.W. 2d 


be received for the purpose of deter- ; . 
etnies iechecier of -e ee. 730. Awards of counsel fees in matri- 


(Carit v. Williams, 74 Cal. 183, 185 monial actions are non-dischargeable 
(15 P. 751); In re Hammond, (2d_ debts. Ross v. Keith, 238 App. Div. 
Cir.) 98 F. 2d 703, 704; certiorari 640, 265 N.Y.S. 246; Merriman v. 


denied 305 U. >, 646 (59 5: cr. 149, 83 Hawboken, (D.C. Ill.) 5 F. Supp. 432; 
L. ed. 418); Greenfield v. Tuccillo M B ED.N 

(2d Cir.) 129 F. 2d 854, 856; Swig v. “alter of Brennan, (E.D. N.Y.) 36 F. 
Tremont Trust Co. (1st Cir.) 8 F. 2d Supp. 1022. Costs awarded in divorce 
943, 946; In re Pulver, 146 Wash. 597 or matrimonial actions are not dis- 
(264 P. 406, 408); Guernsey-Newton chargeable debts. Smith v. Smith, (D.C. 
Co. v. Napier, 151 Wash. 318 (275 P. N.Y.) 7 F. Supp. 490 

724, 725); Hallagan v. Dowell, 1799 “""* et cataiatate 

Iowa 172 (161 N.W. 177, 178); Bever Section 17a(3) provides that debts 
v. Swecker, 138 Iowa 721 (116 N.W. which “have not been duly scheduled 
704, 706); Campbell v. Norgart, 73 
N.D. 297 (14 N.W. 2d 260, 261).) 


support of wife or child” is another 
class of debts which are non-discharge- 


in time for proof and allowance, with 

16): edshitiindhding dik: dlinitae te the name of the creditor, if known to 
ies Geena tah cc shalid detes anak ami: the bankrupt, unless such creditor had 
liquidated claim by merger into a notice or actual knowledge of the pro- 
judgment of a court of record, it still ceedings in bankruptcy” are not dis- 
remains the same debt as that on charged. The effect of the failure to 


which the action was brought. (Boyn- : 
ton v. Bell, 121 U. S. 457, 466 (7 S. schedule a debt is to make an other- 


Ct. 981, 30 L. ed. 985, 986); Woehrle Wise dischargeable debt non-discharge- 
v. Canclini, supra; Carit v. Williams, able. Thereafter the non-scheduled 
supra; Wilson v. Walters, 19 Cal. 2d creditor may pursue his remedies, un- 
111, 121 (119 P. 2d 340).) affected by the bankrupt’s discharge. 

Willful disregard of what one knows Majter of Baker, (D.C. N.Y.) 275 Fed. 
to be his duty, an act that is against 511; Matter of Dierck, (D.C. N.Y.) 37 


good morals and wrongful in_ itself 4 
and that necessarily causes injury and Am. B.R. (N.S.) 198; Matter of Lyons, 


is done intentionally, is a willful and (D.C. N.Y.) 287 F. 602. 


malicious act within the exception in A bankrupt must exercise “due and 
the bankruptcy statute. .(Van Epps v. 


Aubdniniatan, andes aso. 62h, deatides reasonable diligence” to ascertain and 
from Tinker y. Colwell, 193 U. S. 473, Properly schedule his creditor. Ash- 
487 (24S. Ct. 505, 48 L. Ed. 754, 760.)  baugh v. Berlanger, (E.D. Mich.) 39 
The term “wanton” expresses a reck- F. Supp. 401. However what consti- 
less disregard of consequences. (Tharp tutes “duly scheduled” is a question of 
v. Breitowich, 323 Ill. App. 261 (55 fact to be determined in each case. 
N.E. 2d 392, 393) ; Cert. den. 323 U. S. Bartlett v. Taylor, 209 Mo. App. 612, 
801 (65 S. Ct. 561, 89 L. ed. 639) .) 238 S.W. 141. Where the wrong ad- 

The acts of defendant were charged dress is scheduled and there is no evi- 


in the original complaint to have been d lant tlh Seale ' 
grossly careless, reckless, negligent and ence that the bankrupt exercised rea- 


wanton. To avoid a discharge in bank- sonable diligence in ascertaining the 
ruptcy it was not necessary that the Correct address, the debt has been held 
words “willful and malicious” be used. not to be discharged. King v. Harry, 
The terminology in the complaint is 13] F. Supp. 152. Salmon v. Sarno, 


the equivalent of “willful and mali- 965 App. Div. 114, 37 N.Y.S. 2d 870 
cious” as used in the Bankruptcy Act. 7. ue oreditor has notic 
(In re Greene, )7th Cir.) 87 F.2d.951, ¥nere the creditor has notice of the 


953; Van Epps v. Aufdemkamp. supra; pending bankruptcy, even though not 
Tinker v. Colwell. supra) .) listed as a creditor in the bankrupt’s 
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schedule, in time to file his proof of 
claim, the debt is discharged. IV estall 
v. Jackson, 218 N. C. 209, 10 S.E. 2d 
674; Swanson v. Plowfield, 21 N, J, 
Misc. 305, 34 A. 2d 85; Upton y, 
Heiselt, 3 Utah 2d 170, 280 P. 2d 971; 
St. Paul Mercury Indemnity Co. y, 
Dale, 70 S. D. 137, 15 N.W. 2d 577, 
Notice to a creditor’s former attorney 
has been held not to be sufficient no- 
tice. Wilkotz v. Ziss, 13 N. J. L. 3, 
57 A. 2d 568. Where a creditor is not 
scheduled the burden is upon the bank. 
rupt to show that the creditor had 
actual notice. Woerter v. David, 311 Ill. 
App. 595, 37 N.E. 2d 448; Trajfalagar 
v. Rothstein, 85 N.Y.S. 2d 138. 


Wages due workmen, servants, clerks 
or salesmen for services “earned with- 
in three months before the date of 
commencement of the proceedings in 
bankruptcy”’ are not dischargeable 
debts under Section 17a(5). Debts for 
wages earned during such three-month 
period up to $600 are however entitled 
to priority payment under Section 
64a(2) of the Bankruptcy Act. There- 
fore up to $600 of such wages may be 
paid as a priority claim in the bank- 
ruptcy proceedings and the balance 
may remain as non-dischargeable debt. 


Effect of Failure To 
Obtain Discharge 
Where the bankrupt has failed to 
obtain a discharge in a prior bank- 
ruptcy, the debts scheduled in such 
prior bankruptcy are not dischargeable 
in a subsequently filed bankruptcy pro- 
ceeding. In the Matter of Tucker, (E.D. 
N.Y.) 49 F. Supp. 239; In re Claff, 
(D.C. Mass.) 111 Fed. 506; Jn re 
Royal, (D.C. N.C.) 113 Fed. 140: In 
re Feigenbaum, (2d Cir.) 121 Fed. 69; 
Kuntz v. Young, (8th Cir.) 131 Fed. 
719; In re Kuffler, (D.C. N.Y.) 155 
Fed. 1018; Pollet v. Cosel, (1st Cir.) 
179 Fed. 488; In re Schwartz, (D.C. 
Ohio) 248 Fed. 841; In re Spangler, 
(D.C. Mass.) 256 Fed. 62; I/n re 
Schechtman, (S.D. N.Y.) 26 F. Supp. 
428. In such cases the denial of the 
discharge is res judicata as to the cred- 
itors scheduled therein and a discharge 
in a subsequent bankruptcy proceeding 
does not bar the creditors scheduled 
in the prior proceeding. Jn re Laugh- 
(Continued on page 761) 
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Disbarments and Disciplinary Action: 


The Record for Three Years 


by Reginald Heber Smith * of the Massachusetts Bar (Boston) 


The trust that clients put in their lawyers is one of the great glories of 
our profession. It is because of that fact that it is so important to the honest 
members of the profession that those who are dishonest should be elimi- 


nated from it. 


—Erwin N. Griswold 


For every detractor, we find a thousand men and women who trust their 
lawyers implicitly in their most intimate and vital affairs with the frank- 
ness and confidence of personal friendship, and who are justified in their 
trust. Their standards of probity and honor are high. The occasional 
derelictions, which are inevitable among imperfect men, always come as 
a surprise and shock to the community in which they occur. 


—Elihu Root 





Martindale-Hubbell, Inc., has com- 
piled its Fourth Annual Report to the 
American Bar Association of Disbar- 
ments, Suspensions, Resignations, Etc., 
and Reinstatements. A copy has been 
given to the Survey of the Legal Pro- 
fession and provides the factual basis 
for this article. 

The organized Bar now has reports 
for three years which, with the excep- 
tion of Connecticut three years ago, 
are complete. This year the report 
includes Alaska. 

The key figures are summarized in 
Table I. 

Already there is enough actuarial 
experience to enable any state bar 
association to set up a Clients’ Secur- 


—_—_ 


ity Fund and to permit any insurance 
company to calculate the premium 
charge on fidelity insurance covering 
all the lawyers in any jurisdiction.” 

There has been discussion as to 
whether the Bar should publish the 
statistics as to disciplinary proceedings. 
Indeed, until recently, some courts and 
clerks of court have been reluctant to 
produce the facts on the ground that 
the offending lawyers “should not be 
punished any more”. 

Two reasons make complete dis- 
closure essential. 

I. Courts exist to serve the public. 
The legal profession exists to serve the 
public. The American Bar Association 
has adopted this principle: 


The purpose of discipline of lawyers 
is the protection of the public, the 
profession and the administration of 
justice, and not the punishment of the 
person disciplined.* 


The Association’s Special Committee 
on Disciplinary Procedures submitted 
a model code which was approved by 
the House of Delegates. Rule 3.05 
provided: 


The clerk of this court shall main- 
tain a separate and permanent record 
of disciplinary proceedings _ setting 
forth the following facts: 1. Number 
of Case, 2. Name of respondent, 3. 
General nature of charges, 4. Dis- 
cipline, if any, imposed, 5. Termination 
of suspension of respondent, if or- 
dered, and date of order, and 6. Re- 
instatement of respondent, if ordered, 
and date of order.* 


II. The right or privilege of one 








TABLE I 
Annual Dis. No. of! ‘Per Cent 
Report Period Covered barments Lawyers Disbarred 
21 September 1, 1955- August 31, 1956 55 202.037 0.0027 
‘il September 1, 1956-August 31,1957 65 219,380 0.0030 
‘th September 1, 1957-August 31, 1958 52 235,783 0.0022 


In the Headnote the quotation from Dean 
Griswold comes from an address to the Cleve- 
land Bar Association on December 9, 1953, and 
— in Harvarp Law ScHoot Buttetin for 

ebruary, 1954. The quotation from Mr. Root is 
taken from his address to the American Bar 
Association on October 20, 1914, and printed in 
ADDRESSES ON GOVERNMENT AND CITIZENSHIP 
(1916) pages 482, 483. 

1. In its reports on Number of Lawyers, 
Martindale-Hubbell gives us “Total Lawyers 
Accounted For” and “Total Lawyer Listings” 
in its Law Directory. The figure of “Lawyers 
Listed”’ is used in this article because it is the 
more conservative figure and it is the more 
accurate when any detailed correlations are 
attempted. 

2. At the beginning of a Clients’ Security 
Fund, claims should be limited to a maximum 
of $5,000 which soon could be increased to 
$10,000 as was done by Federal Deposit Insur- 
ance Corporation. In the near future we should 
be able to ascertain the number of disbarments 
for embezzlement and the amount misappropri- 
ated in each case. 

3. 80 A.B.A. Rep. (1955) 470; 81 B.B.A. Rep. 
(1956) 475. 


4. Ibid. 
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man to plead for another whose life, 
liberty or property is at stake is in 
effect a sacred right or privilege be- 
cause the responsibility is so great. 
The right to represent and the right to 
be represented must be controlled by 
law. 

Historically the right of representa- 
tion has been limited to lawyers who 
were licensed by the state, admitted to 
practice by the court, and held subject 
at all times to discipline and disbar- 
ment by the court. 

Our Committees on Unauthorized 
Practice (truly Committees versus Un- 
authorized Practice) never budge from 
their fundamental principle that the 
practice of law should be limited to 
lawyers because only the lawyers are 
required to meet high standards of 
education and high standards of ethi- 
cal conduct. 

This argument, sound as it is, would 
be misunderstood by the public and 
would fail if our educational require- 
ments were kept secret, if bar examin- 
ers were not public officers, or if the 
results of bar examinations were not 
published. 

For the same reason, the argument 
would fail if our Canons of Ethics 
were not published, if bar associations 
failed to maintain grievance commit- 
tees, or if the courts refused to make 
public their decisions in disciplinary 
proceedings. 

Other professions, both old and new, 
have educational requirements as high 
as ours and possibly higher. This is 
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TABLE II 
PO a LAME, 0556s visi tine veandnveseis Vee 
Disbarred 
Gov't. Service City or County.......ccccsccccces 7,187 l 
_  PeNTITOT Ee Te ove tenteberece | See None 
IN Soha ods wntard Saieleceeieaiele Meee None 
Judicial WE Gees das dKerewedvnsa sees 2,085 None 
County or State......... crscccces 5056 None 
PD i dvcusewse cess vaebeeeens 769 None 
Private Practice Individual (Solo) .........+..+.+-+122,389 47 
| eee eee ecccccccccess 24,906 4 
Apsociate ....0060% ssevtnenesvess LEGCO None 
Salaried Private Industry ...... ivewivcness See None 
Educational Institution ............ 1,504 None 
Other Private Employment......... 639 None 
PS OF TINE a PS oe Ae ae ae 89 7.661 None 





true of the ministry, physicians, and 
certified public accountants. 

But no other profession publishes 
each year the record of its disciplinary 
proceedings. 

As Director of the Survey of the 
Legal Profession I have tried in every 
way I could think of to find out the 
number of ministers unfrocked, the 
number of doctors suspended by the 
state medical boards, and the number 
of certified public accountants whose 
licenses have been revoked.® 

The time has come for us to cor- 
relate the statistics about disciplinary 
proceedings with: 


I. Education. In other words, do 
higher educational standards result in 
higher moral standards? 


II. Status in Practice. This article 
will make the first attempt to correlate 
disbarments with “status in practice”. 
The phrase is used just as it is used in 
the Martindale-Hubbell Statistical Re- 
ports on the Lawyers of the United 
States and in the American Bar Foun- 
dation Reports. 

The record is shown in Table II. 

Of the fifty-two lawyers disbarred, 
five were members of the American 
Bar Association and forty-seven were 
not members. 


Of the four lawyers disbarred who 
were partners, two were members of 
the same firm and both were disbarred. 

The remaining two were members of 
two-man firms. No partner in a firm 
of three or more men was disbarred. 


The reasons for the comparatively 
poor showing of individual practition- 


ers can be surmised. 

The first reason, which may be the 
compelling cause, is poverty. The U. S. 
Department of Commerce study of 
lawyers’ incomes in 1954 (the latest 
available) showed that individual prac- 
titioners had a median 
$5,485. 

According to Webster “median is a 
point so chosen in a series that half 
of the individuals in the series are on 
one side of it, and half on the other.” 


In 1955 (the nearest available date 
to 1954) there were 122,389 individual 
practitioners. 

Not to put too fine a point upon it 
and to use round figures, at least 
60,000 lawyers earned less than $5.485. 
This is net after office expenses but 
before federal income taxes. 

A married man with a $5,000 in- 
come would owe about $656 in federal 
taxes, leaving him $4,344. A single 
man would owe $813, leaving him 
$4,187. As you go down the scale, it 
is apparent that the lawyer is not earn- 
ing a decent living and plainly not 
enough to support a family in a metro- 
politan center. Most lawyers who have 
been disbarred have tried to practice 
in large cities. 


income of 


The second reason is that, if a law- 
yer has a partner, he cannot steal from 
a client without automatically stealing 
from his partner. The law prohibits the 
practice of law by corporations: it 
insists that those who practice law 
shall be subject to unlimited liability 





5. Ibid. If I have done injustice to any group. 
I apologize and I will welcome the statistica 
evidence. 
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for their own acts and for the acts of 


their partners. 

As a firm grows in size, it builds up 
firm assets. Thus, if a partner in a 
three-man firm stole from a client, the 
agerieved client could sue and recover 
from (1) the offending lawyer, (2) the 
firm, and (3) the other partners. 

The third reason is human. If a 
lawyer practicing alone is in desperate 
need of money, he has no one to turn 
to. If he were a member of the Bar of 


France he would turn to his batonnier 
who has trust funds that he may use 
in his discretion in just such a case. 
The French Bar is an “order”; it is 
not a priesthood, but it is close to a 
brotherhood. No bar association in 
our country considers that it has any 
similar obligation to its individual 
members. 

But if a lawyer in trouble has a 
partner, he has someone he can trust 
to talk to. Wise counsel may prevent 
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the tragedy; or a loan may solve the 
financial problem. 

A lawyer who joins a firm does not 
thereby become a saint. He remains a 
fallible human being subject to tempta- 
tions and prone to err. But the lawyer 
who practices in a firm has access to 
greater resources which may prevent 
his wrongdoing or repair the damage 
by making full restitution. In union 
there is strength. 





DISCIPLINARY ACTION IN THE LEGAL PROFESSION 
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Rein- 
stated 


Dis- Sus- 


Jurisdiction barred _ pended 
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signed||barred 


September 1, 1957-August 31, 1958 
Rein- Re- 


pended stated __ signed 





— 


0 
1 
0 
11 
1 


No information obt 


o 


Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Dist. of Columbia 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 
Ist Dept. 
2nd Dept. 
3rd Dept. 
4th Dept. 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
isconsin 
Wyon ing 


TOTALS 


eNmon il 
ofool 


_ 
COWCOCOFOFN OF OWRFK OW COWOroocorcoorhoocoooomKwOorNeEO& 
coocooocOorrFr OWwWoCoooeorrFRocoroocoooroooooono 


Roon HP HOCH OOCOHORNERHOCOCORE SCWSOSOCSCK CONF OCOSCON OF OHM OF UWS 


Ccocorcoeoororococeo 


naororo 


un 
_ 


ainable 


1 0 


w 


oo Orocoocoocororcocoonoroooceco CormOoCc!l 


SSOASCSONWWENERKOONW EF RE OM ONCONEFROOCOOCOFPFROONOOONBMOOSC! 


SCOR CK BOR OCONWNWONCTOND CACKHOCONONOCWOK OR NE RK WOOWwwooowon | 
SK ONCCOCOCOCOFRCORF OF OFOOW SNOSCSCSCOSCONOCO COSCO SOOrFOCOOSOONANSS!I & 








Aoocoocorooorcocococeocorcocoeocon 


_ 
naoro 
ACconore 
Ro 


ia) 
on 


_ 


0 


— 


mooocoocococonocoooorlh: Crocoocooocooocooornmnocooocooocoooorowoooo 





NP CHK ORCOSOHROMUSONSCOONSOACOROCORRSOSS 
KH NOONCH CORK OCOCOCOPOHSCOBWOHOMOSOSOSO 
SAncoSCSCSCOCCOCOKHPCOOCSC OOOO ONKONOWOOON 


Coro Cr CCCCoCCOCOOCOrFOCCOCOWrRRrRoCoooooroMoc:e | 


COrhoococor hr Or OronNns 








Croocorcococoorcocorce 
NOCONCrFCOCOCKRKOCNOCNHKWOrOrF- 
POF CCCOCOOCOUOFOFONNCOFCONN 


Cooncocre 
ae OO 


ur 
> 
w 
w 


July, 1959 + Vol. 45 691 








Time for Action: 


The Problem of Motorists’ Insurance 


by J. Harry LaBrum ¢ of the Pennsylvania Bar (Philadelphia) 


Automobile insurance rates are skyrocketing and at the same time the 
insurance companies are worried about the prospect of huge losses. Mr. 
LaBrum urges the profession to face up to the problems of the big verdict, 
the crowded court calendars and the inadequate compensation that victims 
of traffic mishaps too often receive. If we do not find a solution, he declares, 
public demand may force the Government to step in with a program of 
indemnification regardless of fault or some other plan that is at odds with 
our long-established ideas and customs. The article is adapted from an 
address Mr. LaBrum made before the Federation of Insurance Counsel. 





One of the outstanding characteristics 
of the American people is that we al- 
ways try to do things in a bigger and 
better way than anyone has ever done 
them before. This habit of course ac- 
counts for many of the almost incred- 
ible developments we have produced in 
industry, science and almost every 
other field of endeavor, including 
insurance, 

But recently it has occurred to me, 
because of the huge losses sustained 
by companies writing automobile in- 
surance, that we are talking and com- 
plaining louder than ever before, but 
apparently doing little or nothing to 
correct the situation, 

Have we lost our traditional courage 
and confidence and that “nothing-is- 
impossible” approach? What is differ- 
ent about the automobile insurance 
problems facing the insurance com- 
panies? Why do we spend so much 
time crying about them and writing 
about them instead of applying some 
good old-fashioned American industry 
and genius, and coming up with our 
usual successful result? 
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There is of course no doubt that the 
concept of automobile insurance has 
changed radically in recent years. It 
has now become a public enterprise 
rather than a private business. In fact, 
today it should be classified as a kind 
of social insurance, particularly as it 
relates to passenger cars owned by 
individuals. 

As a result, the pressures exerted by 
the public generally against monopolies 
such as public utilities are now being 
used against automobile insurance com- 
panies. Every possible social and polit- 
ical influence is being brought to bear 
on commissioners of insurance in the 
regulation of rates. As those rates have 
increased or applications for their in- 
crease have been filed, it has been 
incumbent upon the companies in some 
states not only to demonstrate that they 
are fair and reasonable and necessary 
if the companies are to survive, but 
also to make them politically palatable. 
The political test is new in the insur- 
ance field. Indeed, it is entirely con- 
trary to the private competitive posi- 
tion which the companies heretofore 


enjoyed. 

On the one hand, rates must be such 
that the automobile insurance premiums 
are not beyond the public’s ability to 
pay—the automobile owner will not be 
pushed off the road. On the other hand, 
the premiums must be sufficient to per- 
mit the insurance company to continue 
to serve the public without risking 
insolvency. 

Our steadily growing population, the 
exodus of the city worker to suburbia 
and beyond, and the high standards of 
living of our people have swelled the 
demand for automobiles of all kinds. 

Ten years ago there were approxi- 
mately forty-three million cars regis- 
tered in the United States. Today there 
are almost seventy million and it is 
estimated that in 1975 there will be 
more than one hundred and twenty-five 
million cars using our streets and high- 
ways. The resultant increase in travel, 
outstripping road construction and 
overtaxing existing roads and streets, 
has inevitably produced more accidents 
and claims. Total automobile insurance 
premiums in the United States last 
year were about $4,900,000,000. This 
year they may exceed $5,000,000.000. 

The automobile, its production, sale 
and ownership present economic prob- 
lems which profoundly affect our econ- 
omy. Its operation, the insurance or 
non-insurance of its operation, present 
equally profound social problems. This 
we all know. The implications, or a! 
least some of the implications, are 
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paicnt; others are not hard to see. 


The public interest aspect of auto- 
mobile insurance rests on a very differ- 
ent basis from the “public interest” in 
the transportation company or the 
public utility or the monopoly which 
stifles competition. This interest grows 
out of the complex of too many people 
moving at too great speed on inade- 
quate highways, inflationary factors in 
our economy, the delay implicit in our 
adversary trial-by-jury system geared 
to the tort law principle that liability 
follows fault, the tendency of both 
court and jury to be liberal in handing 
out lump-sum verdicts, and a curious 
breakdown in our morality which con- 
dones sticking the insurance company. 


Long before the days of the big 
verdict, some members of the Bar and 
a few people in the industry advocated 
a form of indemnification regardless 
of liability, emphasizing the social im- 
pact on the family and on the com- 
munity when wage earners are injured 
in automobile accidents, and urging 
the necessity of providing immediate 
relief in such cases comparable to 
workmen’s compensation. The insur- 
ance companies and most lawyers have 
resisted such proposals and to date 
have prevented adoption of such an 
idea. The demand for change and some 
immediate relief on the part of the 
public is growing in volume and now 
includes the voices of some outstand- 
ing, responsible people. Bernard Botein, 
Associate Justice of the Appellate Di- 
vision of the New York Supreme 
Court, stated in a speech before The 
Association of the Bar of the City of 
New York that the question is rapidly 
becoming one of “whether the public 
will be better served” by taking auto- 
mobile accident cases out of the courts 
and placing them in some administra- 
tive or other tribunal where they will 
be handled like workmen’s compensa- 
tion cases with fixed schedules for 
injuries and no necessity of proving 
negligence, 

In the same talk, Judge Botein 
pointed out that more than half of the 
statements of contingent fees filed in 
the A} pellate Division by attorneys for 
plainti‘!s called for payment to the 
attorn: v of 50 per cent of the recovery, 
and n« ed that there is unquestionably 


a tremendous gap in the per cent of 
the recovery which is charged for fees 
in the liability cases as compared with 
a compensation case. 

Fundamentally, three questions arise 
in the minds of the judiciary and the 
public alike: 


(1) Are the contingent fees of plain- 
tiff’s attorneys excessive? 


(2) Do lawyers as a class, defend- 
ant’s as well as plaintiff’s, get too much 
of the public’s premium dollar? 


(3) Has litigation become so elab- 
orate and expensive that the public is 
unable to afford it? 


These questions and their answers 
might well be considered and studied 
by all lawyers, for they are important 
factors in the agitation for some 
scheme of compensation without regard 
to liability, which we must meet and 
defeat. 


The sky is not the limit. Excesses 
call for remedies and we are rapidly 
coming to the point where a new sys- 
tem under which the injured person 
will get more of the premium dollar 
may replace the adversary system of 
litigation on which many of us depend 
for a substantial part of our income. 


Let’s Not Talk... 
Let’s Do Something 

But let’s not just talk about it! Let’s 
do something! We have to face the 
fact that the existence and operation 
of compulsory insurance statutes, un- 
satisfied judgment statutes, and other 
plans providing for protection against 
the uninsured motorist, have now con- 
ditioned the public not only to thinking 
that it is entitled to protection against 
uninsured motorists, but that it is en- 
titled to compensation for any injuries. 
Such thinking is now reaching the con- 
clusion that, if the insurance industry 
does not soon provide such protection 
at a reasonable cost, the government 
should and will do so. 


It does no good to pound our chests 
and declaim that this is economic non- 
sense; that it won’t work; that the 
public will be sorry; and that we will 
have no part of it. As Judge Botein 
said of judges and lawyers fighting 
delaying actions against modernization 
of legal and judicial procedures: 
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We may not be favored with the 
dispensation sometimes accorded futil- 
ity—of slowly fading away into ulti- 
mate eclipse. If we fail to undertake 
this assignment, if we shrug it off as 
someone else’s job, there must come a 
time when an aroused public will be 
goaded into taking it out of our hands. 
Hence, if we are not the planners and 
engineers of the new order, we may be 
swept along by the ground swell of 
public reaction. 


This is deadly serious business. But 
can’t we face it as we have faced every 
other problem from the days of the 
horse-and-buggy up to the day of 
nuclear energy? Can’t we fashion a 
solution that will preserve existing 
values and still meet the new problems 
of our age? 

We must as lawyers do our part to 
lead in searching out solutions which 
meet the bona fide social problems in- 
volved. I have every confidence that 
this can be well done by means which 
will enure to the advantage of the pub- 
lic and the insurance industry alike. 

The situation has now reached a 
point where it requires action—not 
conversation. We all know at least some 
of the problems. We know, for example, 
that: 

(1) There are too many uninsured 
motorists and too many uncompensated 
claimants; 

(2) To some extent at least, the 
uninsured status is related to the al- 
most incredible accident record of 
some groups or areas which has forced 
the adoption of rather rigid exclusion- 
ary standards by some insurers; 

(3) Our statutes as to operator li- 
censing, driving tests and periodic 
examinations need overhauling; 

(4) While we are trying to educate 
our people about their duty to under- 
stand and support the military effort. 
foreign aid programs, Arab potentates. 
and moon-shoots, we are not educating 
them to protect their own lives and 
limbs and the lives and limbs of their 
fellow-drivers, with the result that 
the uninsured class grows larger and 
larger; 

(5) Only about half the average 
verdict actually reaches the injured 
party and none of it reaches him in 
time to take care of the financial dis- 
tress caused by the accident; 

(6) The courts in many parts of the 
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country seem largely concerned with 
forcing settlements at figures which are 
too high; and the court as the forum 
for a full hearing of the litigants has 
been almost forgotten in the drive to 
overcome congested court calendars; 

(7) As a result of these and other 
factors, there is an apparently irresist- 
ible ground swell developing for a 
better method and for some form of 
compensation scheme to replace the 
present form of automobile insurance; 

(8) And, finally, as long as auto- 
mobile insurance companies continue 
to incur $116 in costs for every $100 
of premium income, they have no real 
incentive to fight for the continuance 
of the present system. The stake of the 
insurance companies is such that a 
sound program for adopting new meth- 
ods and contracts to meet today’s social 
needs is plainly essential. 

Fortunately, we have in the industry 
and in the professions serving it, the 
skill, the knowledge, the imagination, 
and the courage to work out a solution 
for this many-sided problem. 

We must approach the job with both 
courage and imagination. Lawyers can 
and should take a leading part. While 
we should beware of the panaceas 
offered on every side, we must wel- 
come and thoughtfully consider the 
new ideas that are being put forth. We 
cannot solve tomorrow’s problems with 
yesterday’s ideas. We must listen to 
and try new ideas, new plans, new 
approaches, new contracts. We cannot 
sit and wait for the sure thing that 
never arrives. Let us carefully but 
open mindedly appraise the efforts that 
are being made to meet some of the 
problems. Let us push those which 
have promise and use them as stepping 
stones to a fuller and better over-all 
solution. 


Lump-Sum Payments... 
Illogical and Inadequate 
Many companies are aiready looking 


forward. For example, one company 
is experimenting with a policy under 
which an injured person is insured as 
to future medical and other expense or 
disability as a consequence of a par- 
ticular illness or injury. This policy 
may well promote settlements advan- 
tageous to both claimant and company. 
The premise here is that the awarding 
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of lump-sum amounts for personal in- 
jury has proved illogical and inade- 
quate. Illogical because it has failed 
to take care of an indefinite future 
liability—inadequate because the claim- 
ant often misunderstood its purpose 
and squandered it in the present rather 
than securing its use in the future. 

As stated in an editorial of a leading 
insurance trade paper commenting on 
the policy: 


In approaching this problem the 
[company] has simply applied the 
basic principle underlying all insur- 
ance. Uncertainty over the outcome of 
individual cases can be resolved to a 
certainty by grouping the cases and 
applying a premium that reflects the 
average incidence of loss. With this 
assurance that he will be indemnified 
for future costs, whether for medical 
care or for disability, the claimant can 
accept reimbursement for past expendi- 
tures and feel that he has been made 
whole insofar as it is humanly possible 
to do so. 


This new idea in the settlement of 
liability claims may prove to have the 
advantage of being both just and 
equitable. By resolving the uncertainty 
which bothers the claimant who may 
sincerely wish to settle his claim on a 
reasonable basis, and protecting him 
against future expenses, it offers him 
a security which is not provided by the 
lump-sum payment. 

The possibility of success of such 
policies and the ideas which develop 
from them may rest substantially with 
the lawyer. Plaintiffs’ attorneys who 
resist such protection because it will 
decrease the lump-sum settlement out 
of which he can take his contingent fee 
can be called both selfish and short- 
sighted. A better reason than this must 
be found for rejection. Defense attor- 
neys who scoff at the idea and fail to 
explore opportunities for its applica- 
tion are not performing their functions 
well. 

Another company has in some in- 
stances adopted an endorsement to its 
policy which in effect provides for 
compensation options regardless of 
fault. This endorsement has already 
been approved by a number of states 
and provides that, if compensation is 
elected in lieu of the common law right 
to sue, limited amounts of medical 
expenses incurred within a year after 
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the accident will be paid, as well as 
certain indemnity payments while con- 
fined and under the care of a doctor. 

In connection with the filing in North 
Carolina the company offering the 
policy stated: 


We developed alternative compensa- 
tion because we believe the economic 
loss and social consequences are just 
as great for the accident victims even 
if fault cannot be established. The 
injured victim should not be placed in 
the position of establishing the wrong- 
doer and proving negligence before 
receiving compensation. We _ believe 
there should be an economic remedy 
independent of any legal remedy. 


This endorsement of course chal- 
lenges the fundamenta! basis of liabil- 
ity insurance—which is that each per- 
son should be responsible for his own 
negligence. This challenge coming from 
within the industry should be studied 
carefully by the lawyer as well as the 
industry. It indicates that the driving 
of millions of automobiles on our far 
flung highways has become such 
social and economic problem as t 
place a great strain upon many of our 
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lonz-established ideas and customs, in- 
cluding our methods of procedure 
under the law. 


A further illustration of the same 
trend is found in the New York com- 
pulsory insurance situation where auto- 
mobile liability policies covering pri- 
vate cars in New York have been 
endorsed so as to provide coverage to 
the named insured and members of 
his household for personal injuries and 
death in automobile accidents for 
which an uninsured motorist might be 
responsible. 


Similarly, as the question of estab- 
lishing negligence becomes more and 
more difficult because of greater high- 
way speeds, incredibly confusing traffic 
congestion, and the modern motorist’s 
cavalier treatment of the truth, many 
people have been seriously wondering 
whether or not, as in the manufactur- 
ing and industrial world, compensation 
without regard to fault would not pro- 
vide a more socially satisfactory answer. 
If the public and their elected political 
representatives conclude that the answer 
to that question is in the affirmative, all 
the economic principles, financial facts 
and traditional legal concepts in the 
world will not stave off the result. 


Custom Is on the Wane... 
We Must Make New Plans 

The despotism of custom is on the 
wane in this fast-moving world of ours 
while there is no calling more reluctant 
than the legal profession to seek new 
frontiers, and the judiciary with few 
exceptions is confirmed in its mainte- 
nance of the status quo. It is high time 
that our profession took another look 
at the situation in order to fulfill that 
to which we are all dedicated—service 
to the public. 

Because, as I have already indicated, 
the public ultimately will determine 
whether they shall have the choice of 
payinent certain or taking action under 
their legal rights, the insurance com- 
panies, as well as the lawyers who 
represent them, should spend some 
tim: in soul searching and ask them- 
sel. < what can be done in solving this 
pro’ em short of the possible accept- 
anc: by the public of the “payment 
ceri. ‘n” idea. This may mean that we 
will \ave to revise our whole concept 


of automobile risk classifications and 
rate making and of the method of claim 
procedure. 


The insurance companies cannot go 
on paying out more in claims and 
expenses than they receive in pre- 
miums. They will not do so. They will 
tailor their coverages and rates to pro- 
tect their insureds and stockholders 
and stay in business. The fear I have 
is that the refusal to write certain risks 
and the increase in premium rates may 
lead to government intervention in the 
shape of state fund companies or some 
equivalent which may and _ probably 
will use uniform rates for all private 
passenger cars. This must be avoided 
at all costs. 


As respects the Bar, the study and 
analysis of the situation is urgent. We 
cannot accept the conclusion that our 
entire system of court procedure, trial 
and common law tort concepts should 
be eliminated as the means of handling 
automobile accident litigation. We must 
analyze and plan. Perhaps that con- 
clusion will become inevitable, but if 
it does, | think we will be in a large 
measure to blame because we accepted 
alternatives or corrective measures 
forced on us rather than leading the 
effort to shape and adopt legal proce- 
dures which will effectively dispose of 
automobile litigation without prohibi- 
tive cost. 

Lawyers can and should take the 
lead in the study of the formulation of 
a plan which will develop a sound and 
acceptable solution before public agi- 
tation brings on some disastrous gov- 
ernmental Frankenstein’s monster. It is 
my hope that the profession, acting in 
concert with the companies, will form 
such a competent, dedicated task force 
to achieve these ends. This will re- 
quire a subordination in some places 
of differing and conflicting interests 
and a reconciliation of contrasting 
viewpoints. But with the most skilled 
group of lawyers in the country at its 
command, such a task force cannot and 
will not fail. 


At the same time, the individual 
lawyer can strive a little harder to re- 
establish our courts as forums for hear- 
ing the litigants and resist the pressure 
to compel settlements at inflated fig- 


ures; he can be more forthright and 
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courageous in the suggestions he makes 
to the companies he represents as to 
the public temper as he senses it and 
hears it expressed toward the industry; 
he can be more outspoken for the pri- 
vate enterprise system and do his best 
to try to improve it. He can in short 
stand for the things that it is the law- 
yer’s privilege to uphold with a social 
responsibility to his client, his opponent 
and himself. 

The art of public relations, which 
plays a tremendous part in American 
life today, has perhaps been used too 
little by the insurance companies in 
bringing their problems to the public. 
It is time that both the companies and 
the lawyer take the public into their 
confidence, educate them as to the 
nature of the problems, why they pay 
premiums, and what they are used for. 
Too long have we in the industry been 
indifferent to public opinion. It is 
about time we adopted an open-door 
policy and made the public aware of 
the reason for our principles and pro- 
cedures. Indeed, if the insurance com- 
panies and their lawyers are to stay in 
business, they must have the support 
of the public. To earn that confidence, 
company executives at the very highest 
level must turn their personal talents 
and attention to this problem. These 
are the men who must first convince 
the public that the companies can and 
will provide satisfactory coverage and 
service for everyone and do it better 
and at less cost than it could be done 
through any other channel, especially 
government. The lawyers can help but 
the leadership must come from the top 
executives of the companies. 

And while the job of these execu- 
tives is to furnish the public with ade- 
quate insurance at a fair price while 
returning a profit to those whose cap- 
ital finances the industry, all of us 
should nurture every sensible idea for 
conserving the greatest value of all— 
the human life. If, in addition to lead- 
ing the way in this new era, we can 
inculcate in the people a greater sense 
of respect and solicitude for each other 
as human beings, we shall have the 
real inner satisfaction that comes with 
living up to the finest traditions of this 
great and humane enterprise. 
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An Old and a New Legal Problem: 


Defining “Explosion” and “Sonic Boom” 


by Stratton Hammon @ of Louisville, Kentucky 


Mr. Hammon, an engineer and seismologist who has had wide experience 


with explosives, says that lawyers and judges often have a complete mis- 


conception of the nature of an explosion, with the result that many legal 


definitions of the term are scientifically ludicrous. After discussing the 


problem of defining “explosion”, he turns to the 
nomenon that promises to be a fertile 


sonic boom, a new phe- 


source of litigation in years to come. 





The thirteenth-century writings of 
Roger Bacon include instructions for 
the preparation of black powder, but 
the law moves so slowly that seven 
hundred years have not been sufficient 
for jurists to agree upon what consti- 
tutes the phenomenon of an explosion. 
Courts have at times handled the truth 
with such penurious frugality that they 
“The bursting of a water 
pipe caused by water hammer, the 


have held, 


rupture of a radiator from frozen 
water, the popping open of a tree 
caused by extreme frost and a multi- 
tude of other queer occurrences are 
actually explosions.”! The “mischief 
caused here to the law under the ap- 
pearance of law” can hardly be over- 
estimated.” 

With such a legal background, the 
confusion now existing in regard to 
sonic booms can be understood when 
it is remembered that the first sonic 
boom created by aircraft occurred but 
eleven years ago. What we call a sonic 
boom today 
experienced by man for thousands of 
years, for the crack of a whip is a real 


has unknowingly been 


sonic boom, but, until now, its mag- 
nitude has not been sufficient to cause 
concern. 
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If justice is here to be done, juris- 
prudence must turn a bit from its in- 
ordinate dependence on “the common 
experience and notions of men”.* An 
explosion is an uncommon experience 
and the notions of men are, in general, 
completely undependable and fantastic 
regarding this chemical reaction. In- 
deed research indicates that the notions 
of men on this subject are garnered 
principally from western movies. The 
dynamics of a sonic boom are even 
less comprehended. It is learned folly 
to insist that the common man define, 
on the witness stand, the accelerating 
advances of the technological world 
which are almost completely unintel- 
ligible to him. In June, 1958, a report 
of the Rockefeller Brothers Fund, Inc., 
said man is taking a_ breath-taking 
plunge into a new technological era, 
creating “changes in our lives so start- 
ling as to test to the utmost our adap- 
tive capacities, our stability, and our 
wisdom”, 

At the very least the judiciary might 
hold itself aloof from the cult of ig- 
norance which is a hangover from 
backwoods times. In large sections of 
the country, especially in those where 
common law is emphasized, this feel- 


ing among the people had religious 
origins which they themselves have 
For instance, “The anti- 
intellectualism of the intensely demo- 
cratic Baptists was owing in some 


long forgotten. 


measure to their long hard struggle 
against the Virginia Establishment to 
gain religious liberty and equality; the 
association of education with privilege 
and class became fixed in their minds 
together with distrust of learned preach- 
ers.”+ This is so deeply rooted that | 
frequently find judges, both state and 
federal, who, themselves educated and 
learned in the law, proudly display this 
distrust toward the educated and 
learned of other professions and sci- 
ences as a sort of legal cockade.* In 
the past, possibly we could afford the 
indulgence of this meanness toward the 
“egghead” but in our present struggle 
with Russia the continued existence of 
all of us, including the “common” man 
and his institutions, depends to a large 
extent on the intellectual and his ac- 
complishments. This hostility “reaches 
the acme of irrationability in the action 
for damages”. 
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Some jurists have wisely suggested 
that the laws of man harmonize with, 
and not attempt to negate, nature’s 
laws. “The judge, who decides in view 
of particular cases, and with reference 
to problems absolutely concrete, ought 
in adherence to the spirit of our modern 
organization, and in order to escape 
the dangers of arbitrary action, to dis- 
engage himself, so far as possible, from 
every influence that is personal or that 
comes from the particular situation 
which is presented to him, and base 
his judicial decision on the elements 
of an objective nature. And that is why 
the activity which is proper to him has 
seemed to me capable of being justly 
qualified: free scientific research, libre 
recherche scientifique: free since it is 
here removed from the action of posi- 
tive authority; scientific, at the same 
time, because it can find its solid 
foundations only in the objective ele- 
ments which science alone is able to 
reveal to it.”* “The true view as I sub- 
mit, is that the law is what the judges 
declare; that statutes, precedents, and 
the opinion of learned experts, customs, 
and morality are the sources of the 
law.”* (Italics supplied.) 

The desired ideal is “forensic science 
which teaches the application of every 
branch of scientific knowledge to the 
purposes of the law; hence its limits 
are, on the one hand, the requirements 
of the law, and, on the other, the whole 
range of science... these branches of 
science are required to enable a court 
of law to arrive at the proper conclu- 
sion on a contested question affecting 


9 


life or property. 


The Origins of the 
Nomenclature 

The derivation of the nomenclature 
is interesting. It did not emerge until 
some three hundred years after Bacon’s 
writings. The descriptive words lagged 
behind the actual preparation of the 
chemical by three centuries. The word 
“explode” came first in 1538 and it 
meent, “to clap and hoot off the 
stares”, A hundred more years were 
reqired to evolve “explosion”. Final- 
ly «1 1667, sixty years after Captain 
Jo! Smith used gunpowder to control 
the ‘ndians of Virginia, the language 
&\ around to giving us the word 


= 





“explosive” when Burke used it in the 
modern sense to describe the explosive 
power of nitre. Thus the word “ex- 
plosion” attained its full modern sig- 
nificance only upon the development 
of the word “explosive”. The two are 
inseparably linked. 


It would seem elementary that an 
explosion necessarily must be impos- 
sible without the deflagration or deto- 
nation of an explosive. The late Dr. 
Tenny L. Davis disagreed with this 
premise!® but his attempt at a defini- 
tion of an explosion is rendered use- 
less by being, in many parts, self- 
contradictory. If we carry the matter 
to higher authority and consult J. 
Taylor of the Research Department of 
the Nobel Division of the Imperial 
Chemical Industries Limited we find 
him saying, “For any quantitative 
development of the theory of explosion 
phenomena, whether in the field of 
combustion or detonation, adequate 
thermochemical data for the explosives 
and their decomposition products are 
required. It is essential to have a 
system of thermochemistry which, 
whilst precise enough, is quick and 
easy in application.”'! The essential 
forensic point is that Taylor in this 
statement makes it plain that “explo- 
sives” are required for the “explosion 
phenomena”. 


Probably the most authoritative work 
which would enable a court of law to 
arrive at a proper conclusion regarding 
an explosion would be the Encyclopedia 
of Chemical Technology (The Inter- 
science Encyclopedia, Inc. New York, 
1951). It is stated (Volume 6, page 1), 
“An explosive may be defined as a 
substance that can undergo very rapid, 
exothermic, self-propagating decompo- 
sition with the formation of more stable 
products. The explosive substance may 
be caused to undergo explosion by 
heat, impact, friction, or the detonation 
wave from another explosive. An ex- 
plosive may be solid, liquid, or gase- 
ous, but is generally solid. It may 
consist of a single chemical compound 
or a mixture of explosive compounds 
or of one or more explosive compounds 
with nonexplosive materials.’’ The 
effects of an explosion are discussed at 
length in this work and two items fur- 
ther confine the definition of an ex- 
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plosion within certain narrow limits: 
“The products of an explosion generally 
consist of gases, or in some cases, gases 
and solids,” and, “Invariably, an ex- 
plosion results in the liberation of a 
considerable amount of heat, this be- 
ing sufficient to propagate from the 
initial point or area throughout the 
mass [of the explosive]”. This one 
little invariable, the liberation of a 
considerable amount of heat with each 
explosion, would alone prevent the 
torturing of ruptures into alleged ex- 
plosions as was done with common 
water-hammer action in the cases of 
L. L. Olds Seeds Co. v. Commercial 
Union Fire Insurance Co. v. Bank of 
Georgia, 197 F. 2d 455. Or even worse, 
the bursting of a dwelling house radi- 
ator by freezing, as in Bower v. Aetna 
Insurance Co., 54 F. Supp. 897. 

Since the product of an explosion 
must consist of gases or solids (which 
did not exist before the explosion) 
findings would have to be ruled out 
which held that the expulsion of the 
cap of a soda bottle constituted an 
explosion (Crombie & Co. v. Employ- 
ers’ Fire Insurance Co., 250 S.W. (2d) 
472) or that the expulsion of a lid of 
a tank by steam was an explosion 
(American Paper Products Co. Vv. 
Continental Insurance Co., 208 Mo. 
App. 87). 

The very heart of the above defini- 
tion, however, lies in the “self-propa- 
gating decomposition”. This means that 
an explosion, once begun, will spread 
throughout the explosive, creating 
molecular change as it extends. The 
rate of detonation varies with the ex- 
plosive but sometimes exceeds five 
miles per second. One of the best ar- 
ticles on explosions was written by a 
Chicago lawyer, Donald N. Clausen,!? 
in which he explores this point, “In 
order to have a true explosion, the 
sudden release of pressure must also 
be accompanied by a great change of 
volume. If there is only a small change 
of volume, according to the experts, 
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there is no explosion, no matter how 
great the pressure... In order to have 
an explosion, there must be a change 
in the chemical or molecular structure 
under heat or chemical reaction.” 

This necessity to prove a chemical 
or molecular change would preclude 
any occurrence being held as an ex- 
plosion in which steam ruptures its 
container. Steam does not in any sense 
“undergo very rapid, exothermic, self- 
propagating decomposition with the 
formation of more stable products”. It 
forms very slowly, is not exothermic, 
is not self-propagating, does not de- 
compose, and fails to form more stable 
products, yet how many “fact” finding 
bodies have decided nevertheless that 
steam ruptures were indeed explosions? 
Prime instances of the judge or jury 
resolving the question of fact on sheer 
guesswork! 


After this article was prepared and 
accepted by the editors we continued 
research in an effort to gather all pos- 
sible authority to assist us in our testi- 
mony in the first case which is to 
clearly determine whether, in the eyes 
of the court, a sonic boom is an ex- 
plosion. The most lucid of all defini- 
tions was discovered in the Chemical 
Engineers’ Handbook (McGraw-Hill 
Book Co., Inc., New York, 1950). The 
contributors to this work are an im- 
pressive list of the great in the tech- 
nical world. The Editorial Advisory 
Committee includes the Chairmen of 
Departments or Professors of Chemical 
Engineering at Columbia University, 
University of Illinois, University of 
Michigan, Massachusetts Institute of 
Technology, University of Delaware, 
Princeton University, etc. The editor 
is Dr. John H. Perry, formerly of the 
Development Department of the E. I. 
du Pont de Nemours and Company. 
Such a wide cross-section of eminent 
scientists in agreement upon a point at 
bar could well put thoughts of judicial 
notice in the minds of some courts. 

On page 1868 of this book we find 
the following: 


Explosion or detonation presupposes 
a sudden violent change of pressure, 
characteristically involving the libera- 
tion and expansion of a large volume 
of gas due to high temperature. The 
change taking place is a progressive 
one proceeding from one part of the 
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exploding material to the next adjoin- 
ing part. The term “detonation” usual- 
ly is applied to an explosion of very 
high order, i.e., where high velocities 
are involved. 

Pressure rupture, such as the failure 
of an air receiver, steam boiler, or 
closed receptacle containing fluids, is 
a rupture resulting from internal pres- 
sure exceeding the ultimate strength 
of the container. The terms explosion 
and detonation, particularly explosion, 
are commonly and erroneously used to 
include pressure ruptures. Although 
the results may be similar, the mecha- 
nism of a pressure rupture is entirely 
different. A true explosion or detona- 
tion involves chemical change, while a 
pressure rupture is merely the failure 
of the enclosing receptacle because of 
too great internal pressure. 


Sonic Booms 

When the fact-finding bodies are 
called upon to make decisions concern- 
ing sonic booms in considerable vol- 
ume in the near future, “Statutes, 
precedents, and customs” will not exist. 
If guesswork is to be avoided depend- 
ence must be placed on “the opinion 
of learned experts”. I stress Gray’s 
qualification of “learned” since there 
is a host of “experts” but only a few 
who have the basic qualifications to 
allow them to understand this subject. 
The greatest offenders in this respect 
strangely enough, are the two agencies 
who fly the greatest number of jet 
planes—the Air Force and the Navy. 


The Air Force recently issued a 
twelve-page “Sonic Boom Fact Sheet”. 
In it they propound fifteen questions 
which are followed by attempts at 
supporting arguments, mistaken judg- 
ment and incorrect belief as to the 
existence of matters of fact. Continuous 
reference is made to, “The scientists 
... most sensitive measurement instru- 
ments...it is well known... factual 
evidence which science has made avail- 
able”, ad infinitum, but not once is 
the name of a scientist given, nor the 
type of experiment stated, nor the re- 
sults listed. All reference is to a mythical 
“they” who remain completely obscure. 
Most of the attempted answers have 
summations which are ludicrous due 
to oversimplification and lack of rele- 
vancy to the argument which they pre- 
tend to sum up. From the beginning 
to end this work is erroneous. 

In June, 1958, my local newspaper 
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training from the Army’s Corps of 
Engineers in explosives, and ob- 
tained a great deal of experience in 
Europe during World War II in the 
effect of explosives upon structures. 
He writes from more than thirty 
years’ experience as an engineer. 





carried an item headlined, “Navy 
Proves Sonic Boom Not So Bad”. In 
it is stated, “The sonic boom, a jet- 
age by-product blamed by many Amer- 
icans for everything from shattered 
windows to broken china, is not so bad 
as people think, according to the 
United States Navy. By way of demon- 
stration, the Navy recently invited ob- 
servers to a test over a remote part of 
the huge King Ranch near here. A 
Navy and an Air Force jet aimed sonic 
booms at two huts with many windows. 
Like oncoming thunder, the whip- 
cracks of successive booms echoed. 
Three times, the pilots, flying ever 
lower let go booms... Not a pane of 
glass cracked in any window.” This 
will be especially enlightening news to 
the manager of the Will Rogers Air- 
port at Oklahoma City since he has 
labored under the conviction that most 
of the glass in his building was shat- 
tered by a sonic boom when the last 
National Air Show was held in that 
city! The insurance companies who 
received 3,600 claims for damages as 
a result of this same sonic boom will 
also be heartened to find that the Navy 
believes it “not so bad”. 


In the Air Force report AFFTC-TN- 
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56-20, May, 1956, a more reasonable 
conclusion was reached, “The pressure 
rise, a function of free stream static 
pressure, can be expected to be as 
much as 60 lbs. per square foot for 
very low supersonic flight. (The so 
called “Fact Sheet” admits that the 
window glass will break at about 18 
lbs. per square foot.) For this condi- 
tion the possibility of widespread pub- 
lic disturbance and damage is high”.1* 

One of the best articles on this sub- 
ject was written by Raymond H. Rice, 
Vice President and Chief Engineer of 
North American Aviation, Inc.14 How- 
ever, a subsequent remarkable photo- 
graph! proved Mr. Rice incorrect to 
the extent that the cone of a shock 
wave follows the wings of a plane 
cracking the sound barrier rather than 
hanging off the nose. He also fumbled 
when making comparisons with explo- 
sions. There is a very good six-page 
article, “Jet Planes—Concussion Dam- 
age”, issued by the National Board of 
Fire Underwriters. Here again the 
experience at the Oklahoma City air- 
port required a slight alteration of con- 
cept for it was discovered, contrary to 


expectations, that the large plate glass 
windows were flexible enough to bend 
with the pressure waves and remain 
intact while the smaller plate glass 
burst fifty feet into the road. In prob- 
ably the best article yet written on the 
subject, John Hopkins and John Mc- 
Intosh wrestle with the question, “Is 
Sonic Boom an Explosion?”!® as 
Jacob wrestled with the angel—and 
with the same results! 

It should be readily apparent that to 
obtain proper forensic evidence in this 
complicated field care must be taken 
in the selection of an expert. A recent 
article by Allen J. Roth'* explained the 
difficulties in this respect very well. In 
general I agree with his conclusions 
even though I cannot go along with the 
reasoning by which he reached these 
conclusions. He erred in his definition, 
“Sonic Boom is an explosive phenome- 
non of the air caused by shock waves 
generated at supersonic speeds.” Had 
he used the word “mechanical” instead 
of “explosive”, his definition, while 
not too descriptive, would have been 
correct. 


To definitely rule out “explosive” in 
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relation to the sonic boom we have but 
to apply our earlier definition of an 
explosive, “Very rapid, exothermic, 
self-propagating decomposition with the 
formation of more stable products.” 
A sonic boom is not very rapid in the 
sense that explosives are rapid, for 
their detonation rate is often 18,000 
miles per hour or more, compared with 
the speed of sound at approximately 
760 miles per hour. The shock wave of 
a sonic boom is not exothermic, it is 
not self-propagating, nor is there de- 
composition of the air with the for- 
mation of more stable products. More 
simply put there is no change in the 
chemical or molecular structure of the 
air involved in a sonic boom. It would 
be more correct to define a sonic boom 
as a mechanical phenomenon of the air, 
composed of pressure waves and sound 
waves, generated by an object moving 
through the air at supersonic speeds. 





13. Sonic Boom and Insurance, Walter D. 
Hanson, 8 QUARTERLY FEDERATION OF INSURANCE 


CounsEL, e 47 (spring, 1958). 
14, ages ed in pamp ilet form. 
15. By Air Force Lieutenant Richard Conant, 


5. 
as ee in Lire, April 28, 1958. 

Is Sonic Boom an Explosion? John J. 
manhiies and John J. McIntosh, 15 Ins. L. J. 
(January, 1957). 

- Sonic Boom: A New Legal Problem, by 
Allen J. Roth, 44 A.B.A.J. 216 (March, 1958). 


Among the recent graduates at 
the U. S. Military Academy at 
West Point, was James W. Van 
Loben Sels, son of Mr. and Mrs. 
James P. Van Loben Sells, of San 
Francisco, California. Now a second 
lieutenant in the Corps of Engineers, 
he was the recipient of the Ameri- 
can Bar Association Award, a set of 
books, presented each year during 
June Week to the graduating cadet 
with the highest rating in Law. 
Presentation was made at a Brigade 
Review of the Corps of Cadets 
Monday afternoon, June 1, by 
Colonel Harold J. Sullivan, Chair- 
man of the American Bar Associa- 
tion’s Standing Committee on Amer- 
ican Citizenship, who is stationed at 
Stewart Air Force Base about ten 
miles from West Point. 


While at West Point, Cadet Van 
Loben Sels was active in extracur- 
ricular affairs including the Honor 
Committee; the Ski Club; the Bridge 
Club; and the staff of The Howitzer 
(the Cadet yearbook). 
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The Case for the Defense: 


De Vere et al. v. Shakespeare 


by William W. Clary © of the California Bar (Los Angeles) 


In this article, Mr. Clary presents the case for his client, William Shake- 
speare, of Stratford-on-Avon, on charges of misrepresentation and appro- 
priation of the literary works of another man. Mr. Clary’s article is in re- 


sponse to Richard Bentley’s “Elizabethan Whodunit: Who Was ‘William 


2999 


Shake-Speare’? 


, published in February. Readers will also be interested in 


Charlton Ogburn’s “A Mystery Solved: The True Identity of Shakespeare” 
in our March issue and in John N. Hauser’s “The Shakespearean Contro- 
versy: A Stratfordian Rejoinder”, which appears in this issue beginning 


at page 704, 





Every lover of “Shakespeare” must 
wish that he knew the full story of the 
life of this great literary genius. The 
skimpy and prosaic records of the 
Stratford man, as outlined by Mr. 
Richard Bentley in the February issue 
of the JOURNAL, leave one cold. And it 
is not strange that many thoughtful 
persons have doubted whether such a 
man could have been the real Shake- 
speare. Certainly there is no impro- 
priety in expressing these doubts, as 
Mr. Bentley has done in a clear and 
interesting manner, 

But Mr. Bentley says that it is in 
part a question of evidence for lawyers. 
And he has given a summation of the 
“evidence” on the basis of which he 
asks the “jury” to retire and consider 
its verdict. Now if the question is to 
be decided on the basis of legal evi- 
dence, and if I were attorney for the 
Stratford man, I should think it my 
duty to challenge Mr. Bentley’s state- 
ment that “There is admittedly no di- 
rect proof of the authorship.” 

I am not quite sure what Mr. Bentley 
means by “direct proof”. All the eye- 
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witnesses are dead so the only kind 
of evidence possible is written or docu- 
mentary evidence. [ should think docu- 
mentary evidence, properly authenti- 
cated, given by persons so situated as 
to have knowledge of the facts, would 
be direct proof. I believe there is such 
evidence and that it does prove that 
my client was the real Shakespeare. 
This evidence is found in Shakespeare’s 
will, which Mr, Bentley quotes in an- 
other connection, and in the First 
Folio. 

The crucial clause of the will which 
enables us to identify the Stratford 
man is found in a bequest made in 
these words: 


To my ffellowes John Hemynge 
Richard Burbage & Henry Cundell 
XXVIs VIIId a peece to buy them 
Ringes.1! 


The three men thus remembered are 
shown by official records to have been 
members of a company of players 
known first as the Lord Chamberlain’s 
Men and later as the King’s Men. Thus 
we have documentary proof that the 


man of Stratford knew these three men 
and considered them his ‘“‘ffellowes”. 
The official records show that a man 
named Will. Shakespeare was a mem- 
ber of their company. 


In 1623, two of these men, Heminge 
and Condell, being the last surviving 
members of this company (Burbage 
having died in 1619), issued the first 
collected edition of “Mr. William 
Shakespeare’s Comedies, Histories & 
Tragedies” 
First Folio. 

In the dedicatory address in this 
volume Heminge and Condell wrote: 


known, of course, as the 


We have but collected them [the 
plays in the Folio]...onely to keep 
the memory of so worthy a friend and 
Fellow alive, as was our Shakespeare. 
by humble offer of his plays to your 
most noble patronage [italics added]. 


Mr. Bentley has narrowed the issue 
to the simple question “Was Shake- 
speare [the author] the same man as 
Shaksper [of Stratford] ...” These 
documents furnish clear prima facie 
proof that the Stratford man who re- 
membered Heminge and Condell in his 
will as “My Fellows” was the same 
man whom Heminge and Condell re- 
membered as their “Friend and Fellow” 
and whose memory they wished to 
honor by publication of “his plays” 





. Severs) similar bequests of money to bu) 

including one to Shakespeare’s godson 

wi ry Walker, are made in the will. The “me- 

morial ringe’”’ was evidently a token of affection 
and esteem. 
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The authenticity of the documents and 
records quoted is not questioned. In 
the absence of conflicting evidence of 
greater weight | think they would have 
to be accepted in a court of law as con- 
clusive of this issue. There is no such 
conflicting evidence. 

lf Shakespeare of Stratford did not 
write the plays in the First Folio then 
Heminge and Condell were either (1) 
deceived by their friend and fellow who 
successfully foisted on them as his own 
thirty-six plays which had been writ- 
ten by someone else, or (2) Heminge 
and Condell were themselves party to 
this gigantic fraud. Neither assump- 
tion is tenable. 


Did Heminge, Condell Lie? ... 
Why Should They? 

There is not a shred of evidence to 
support even a suspicion that Heminge 
and Condell were deliberately lying 
when they wrote the statements in the 
First Folio. Nor is there any basis for 
the supposition that they were deceived. 
On the contrary there are excellent 
reasons why their statements should 
be accepted at face value. 

Heminge and Condell were “fellows”, 
i.e., partners with Shakespeare (identi- 
fied above as the Stratford man) in the 
production and staging of the very 
plays in the First Folio. They were 
with Shakespeare day and night. They 
knew where he lived, how he lived and 
how he occupied his time. They state 
in their address to the reader that they 
saw his manuscripts. Their association 
extended over a period of many years 
(scholars say at least sixteen). If 
Shakespeare was incapable of writing 
these plays it is difficult if not im- 
possible to suppose that men like 
Burbage, Heminge and Condell would 
not have had their suspicions aroused 
when he handed them play after play, 
year in and year out, of the quality of 
Julius Caesar, Macbeth or Twelfth 
Night and represented them as his own 
compositions. But their suspicions were 
no! aroused. On the contrary they testi- 
fie’ that his “wit” (which then meant 
int lectual power) “can no more lie 
hic than it could be lost”. 


it, it will be asked, if it is all so 
sir le why do scholars and lawyers 
on debating the question? Why 


= 





hasn’t the evidence above quoted set- 
tled the issue long ago? 


My answer is that I think the evi- 
dence quoted does settle the issue. But 
there are several reasons why the de- 
bate continues. One is that scholars, 
and lawyers too (as I know to my 
sorrow) have a disposition to solve 
problems the hard way. I have many 
times seen lawyers in court build up 
mountains of evidence, all the time 
getting farther and farther away from 
the central issue, when the answer is 
so easy and so close at hand that it 
is completely overlooked—like Poe’s 
Purloined Letter. Of course, the evi- 
dence | have cited has not been over- 
looked, but I think that in general, both 
sides have failed to appreciate the 
probative value this evidence would 
have in a court of law. 


Another reason why the debate con- 
tinues is that the issue is not being 
tried in a court of law. And even if it 
were, people are not always convinced 
by court decrees. Many would con- 
tinue to ask, how did it really happen? 


It is not my province as a lawyer to 
go behind the legal evidence. But there 
is one aspect of this question, of spe- 
cial interest to lawyers, on which a 
lawyer might comment. That is, how 
can we account for Shakespeare’s vast 
knowledge of law? (Mr. Bentley men- 
tions Shakespeare’s legal knowledge 
four times in his article.) 

In considering this question it is 
necessary to keep in mind the clear 
distinction between poetic genius and 
factual knowledge. Genius, wherever 
found, always eludes us. And it has a 
way of cropping out in men whose 
parents were illiterate and who grew 
up in “bookless neighborhoods”, as in 
the case of our own Abraham Lincoln, 
But the sources of knowledge can usu- 
ally be traced. We know, for example, 
that Lincoln taught himself law by 
reading a copy of Blackstone that he 
found in a trash barrel. (If he had 
lived in the seventeenth century this 
important fact would probably be un- 
known, and people would be asking 
how they could account for his knowl- 
edge of law.) But we do not know, 
and we never will know, how Lincoln 
acquired the ability to write the beau- 
tiful and poetic line “The Father of 
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Waters goes unvexed to the sea”, when 
he wished to dramatize the fact that, 
after the capture of Vicksburg, the 
Mississippi was open to steamboat 
traffic. 

Let us apply this distinction to one 
of Shakespeare’s plays. Henry IV, 
Part 1, though not the greatest of the 
plays, does contain marvelous lines of 
poetry. Take for example Glendower’s, 
“I can call spirits from the vasty deep.” 
This is sheer magic. And here Shake- 
speare coined the word “vasty”—not 
because he was a philologist but be- 
cause he was a poet and knew that the 
word would aid the rhythm, heighten 
the mythical character of Glendower 
and stir the imagination of his hearers. 
This kind of genius is not confined to 
the nobility or taught in universities. 


Shakespeare’s Law .. . 
Taken from His Sources 

But let us take an example, from 
the same play, of Shakespeare’s legal 
knowledge. In Act III, Scene 1, the 
three conspirators Glendower, Morti- 
mer and Hotspur enter into a contract 
for the partition of all England into 
three parts. The transaction is described 
in perfect legal language. Here it is: 


Mort. The Archdeacon hath divided it 
Into three limits very equally. 


England, from Trent and Severn 
hitherto, 

By south and east is to my part 
assign’d; 

All westward, Wales beyond the Severn 
shore, 


And all the fertile land within that 
bound, 


To Owen Glendower; and, dear coz. to 


you 

The remnant northward, lying off from 
Trent. 

And our indentures tripartite are 
drawn; 


Which being sealed interchangeably. 

A business that this night may execute. 

To-morrow, cousin Percy, you and I 

And my good Lord of Worcester will 
set forth 

To meet your father and the Scottish 
power, 

As is appointed us, at Shrewsbury. 


The word “tripartite” is an unusual 
word, seldom used by laymen, even if 
they are college graduates. How did 
Shakespeare know this word and how 
did he learn to use it correctly? A 
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Chief Justice of England, Lord Camp- 
bell, in his book Shakespeare’s Legal 
Acquirements (London, 1859) com- 
ments on this passage as follows: 


The business is conducted in as 
clerk-like, attorney-like fashion, as if 
it had been the partition of a manor 
between joint tenants... It may well 
be imagined that Shakespeare was 
recollecting how he had seen a deed 
of partition tripartite drawn and exe- 
cuted in his master’s office at Stratford. 


The trouble with the learned Chief 
Justice was that although his knowl- 
edge of the law was great he had 
apparently not checked Shakespeare’s 
sources. If he had read Holinshed’s 
Chronicles, which is the principal 
source of this play, he would have dis- 
covered that the “attorney-like” parti- 
tion agreement is described in these 
words: 


Heerewith, they by their deputies in 
the house of the archdeacon of Bangor, 
divided the realm among them, causing 
a tripartite indenture to be made and 
sealed with their seales, by the cove- 
nants whereof, all England from 
Severne and Trent, south and eastward, 
was assigned to the earle of March: 
all Wales, and the lands _ beyond 
Severne westward, were appointed to 
Owen Glendower: and all the remnant 
from Trent northward, to the lord 
Persie. 

(Holinshed’s Chronicles, 1586, Vol- 
ume 3, page 521.) 


This makes the imagined scene of 
Shakespeare’s law office experience in 
Stratford seem a bit ridiculous. All 
Shakespeare had to do, with Holins- 
hed’s book open on his table in front 
of him, was to turn Holinshed’s lan- 
guage into blank verse. Being a poet, 
he did this easily and supremely well. 

This excerpt shows not only how 
Shakespeare borrowed Holinshed’s legal 
phraseology, but also how he got his 
knowledge of English history. Many 
similar examples could be cited. 


William Shakespeare ... 
Doctor, Lawyer, Merchant, 
Chief 

Shakespeare’s knowledge is indeed 
varied and covers a wide range of 
subjects. It has been seriously claimed 
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not only that he was a lawyer, but that 
he was a sailor (his familiarity with 
seamanship“), a soldier, a physician, 
an apothecary, a_horticulturist, a 
merchant, a courtier, a nobleman, etc., 
etc. If we pursue such claims much 
farther we will soon reach the point 
where we will have proved that nobody 
at all wrote Shakespeare because no 
such person could possibly have existed 
even with the aid of a university edu- 
cation. But an author did exist and 
the evidence is pretty clear that he was 
a professional playwriter. And the 
knowledge he displayed in other fields 
can, I believe, be explained in much 
the same way as his knowledge of law 
is explained. 

Moreover, scholars tell us (and here 
they have a right to speak) that al- 
though Shakespeare’s understanding of 
human nature was profound, his gen- 
eral knowledge in the various fields 
above mentioned was superficial and 
insular. It was the kind of knowledge 
a man of keen intellect and good 
memory would absorb from a hasty 
reading of “sources”; and sometimes 
he was guilty of absurd errors which 
Bacon, Marlowe or de Vere would 
hardly have made. So I conclude that 
most of his knowledge can be accounted 
for, and that his lack of formal edu- 
cation was no insuperable obstacle to 
his authorship of the plays and poems. 

There is one other point on which 
a lawyer might comment. That is the 
absence of any reference to “literary 
property” in Shakespeare’s will. The 
reason for this which I think would 
naturally occur to a lawyer is that 
Shakespeare sold his plays to the com- 
pany that produced them. But Mr. 
Bentley says that if he (the Stratford 
man) wrote the plays “he did so with- 
out being paid”. I have never seen any 
evidence to support this assertion. On 
the contrary there is a strong presump- 
tion that his company paid him for his 
work either directly or through his 
share of company profits. 

This presumption is supported by 
what scholars say was the common 
practice of the time, namely, that 
companies owned the plays they pro- 
duced. It is also supported by docu- 
mentary evidence which I will not 
take time to quote but which may be 
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“of counsel”. He was a member of 
the California Code Commission 
from 1944 to 1955 and served as 
Special Assistant Attorney General 
of California in charge of tideland 
litigation from 1945 to 1948. 





found in The Shakespeare First Folio, 
Its Bibliographical and Textual His- 
tory, by W. W. Greg, Oxford, 1955, 
pages 15-16." 

So I conclude that by 1616 Shake- 
speare had parted with his literary 
property and there was no occasion to 
mention it in his will. And so too all 
the other arguments and inferences in 
Mr. Bentley’s article are subject to 
counter arguments and inferences. 

I do not expect this statement will 
close the debate. Indeed it would be 
too bad if it did, for it would put an 
end to the most interesting controversy 
in all literary history. But I believe | 
have shown that there are good reasons 
why a lawyer may rest in the belief 
that the much-maligned man of Strat- 
ford, notwithstanding his lawsuits and 
his dealings in malt, was the man 
whodunit. 





2. It has been computed that there are more 
nautical terms in the plays than there are legal 
terms. This is one of the grounds relied upon 
by the advocates of Sir Walter Raleigh. R. © 
Churchill, SHAKESPEARE AND His Betrters, Lon- 
don, 1958, pages 93 and 74. 

3. See also E. K. Chambers, Witi1am SHAKE- 
SPEARE, A STupy or Facts AND Prosiems, Oxford, 
1930, Volume 1, page 96. “The plays were care 
fully preserved by the companies and represe!'- 
2 a considerable capital value as part of their 
‘stock’.”” 
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‘ihe editor has kindly asked if I 
care to “add a few paragraphs” in 
answer to Mr. Ogburn’s article which 
appeared after the foregoing had been 
written and submitted. I am grateful 
for this opportunity. 

It is my contention that the evidence 
of the First Folio and the identifying 
clause in Shakespeare’s will would be 
conclusive against all claimants* unless 
contradicted by evidence of greater 
weight. I do not think that the ad- 
vocates for de Vere have presented any 
such evidence. 

Mr. Ogburn’s article is mainly de- 
voted to showing (1) that the author 
of the plays had an extensive knowl- 
edge of the law (one of the examples 
of this “knowledge” being the scene of 
the “tripartite indenture” copied out 
of Holinshed) and (2) that de Vere 
not only had legal training, but in all 
other respects meets the “required test 
of authorship”. This thesis is extensive- 
ly developed in the interesting and 
scholarly book, This Star of England, 
by Dorothy and Charlton Ogburn 
where it is shown that the facts and 
circumstances of de Vere’s life “fit” 
precisely the authors’ conception of the 
“qualifications” the real Shakespeare 
must have had, 


This falls far short of proving de 
Vere’s case for these reasons. (1) It 
cannot be determined with any degree 
of certainty what “qualifications” the 
real Shakespeare must have had. 
Scholars disagree on this point.” In- 
deed, scholars disagree as to whether 
there can be a “required test of author- 
ship”. (2) Even if we agree on the 
“required tests” and de Vere is found 
to meet these tests it is a non sequitur 
to say that he is therefore necessarily 
the true author. The most it could 
show is that he could have been the 
author if it be proved that the Strat- 
ford man was not. 


There is another category of “proof” 
extensively developed in the Ogburns’ 
book. It is that de Vere is identified 
as the author by internal evidence from 
the :lays and poems themselves which, 
it i: claimed, reveal his life story. For 
exe ple, we are told that “Troilus and 
Ha. ‘et are indisputably self-portraits”, 
of Vere (page 611). But this is 
Vig ously disputed by advocates of 


Raleigh, Derby and Rutland who infer 
that Hamlet is a self-portrait of their 
man. Other scholars believe that Ham- 
let is nobody’s portrait—and that a 
man who was really like Hamlet could 
never have written Hamlet. 

But de Vere is not only Hamlet and 
Troilus, he is also Prince Hall in Henry 
IV. And when, in the play we come 
to the line, “The nimble-footed madcap 
Prince of Wales” (italics the Ogburns’) 
we are told that it refers “to the young 
Lord Oxford’s proficiency in dancing” 
(pages 714, 718-719). And again refer- 
ring to Troilus, it is asserted that the 
line “Love’s thrice-raptured nectar” 
(italics the Ogburns’) “means the 
thrice-purified love between himself 
[de Vere] and Anne” (his wife) (pages 
624-625). There are hundreds of such 
interpretations. Almost every play and 
poem is drawn upon for this sort of 
“autobiographical” material. 

I ventured to write on this subject 
only because, as Mr. Bentley pointed 
out, “it is in part a question of evi- 
dence” for lawyers. From the view- 
point of a lawyer I would have to argue 
that the kind of “proof” above out- 
lined has no probative value. Proof, 
in a legal sense, that the phrase 
“nimble-footed madcap” refers to de 
Vere’s proficiency in dancing or that 
Hamlet, Troilus and Prince Hal are all 
self-portraits of de Vere, is non-existent. 
There is nothing in de Vere’s case 
which successfully contradicts the af- 
firmative evidence of Heminge and 
Condell. 

But Mr. Ogburn’s article does recog- 
nize the existence of the introductory 
material in the First Folio. However, 
this crucial evidence is brushed aside 
with the unsupported assertion that it 
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was written by Ben Jonson and is “on 
its face clearly a hoax”.® Of course 
such an assertion by counsel in a court 
of law would have no weight what- 
ever. Nor would any court judicially 
find the statements of Heminge and 
Condell untrue from a mere reading of 
the documents. There is nothing on 
their face to show that they are false. 

To ascertain the nature of this hoax 
we must refer to the Ogburns’ book, 
where it is explained as follows: The 
“Grand possessors” of the manuscript, 
i.e., the Oxford family,‘ desiring to 
publish the First Folio but also to pre- 
serve de Vere’s anonymity arranged 
with Ben Jonson to frame the whole 
thing up so that the authorship would 
be directly attributed to the unknown 
and illiterate maltster who had died 
seven years before in Stratford and 
who was selected because his name 
“Shaksper”® resembled de Vere’s pseu- 
donym “Shakespeare”. Through the 
“accomplished guile” of Ben Jonson, 
Heminge and Condell “were used as a 
‘blind’ for the sponsorship of the First 
Folio” (page 1237). And _ strangely 
enough the clause in the will which I 
rely on to show that the Stratford man 
was a friend and “fellow” of Heminge 
and Condell is, according to the Og- 
burns, just a part of the same hoax. 
Although the First Folio was not pub- 
lished until 1623, we are told that 
seven years before that date the Ox- 
ford family foresaw the necessity of 
connecting the illiterate Stratford man 
with Heminge and Condell in order to 
provide a “dummy” author in place 
of the anonymous de Vere. And in 
order to make the deception plausible 
it was necessary to “build up” this 


(Continued on page 750) 





4. R. C. Churchill lists over fifty persons, or 
groups, for whom the title of the “real” Shake- 
speare has been seriously claimed. Among the 
groups are listed the “‘Ancient, Mystic Order of 
Rosae Crucis’’, a company of unnamed Jesuits 
and a body of Freemasons of which Bacon, Sir 
Francis Drake, Raleigh and Spenser were mem- 
bers. SHAKESPEARE AND His BETTERS, page 121- 
122. 

5. Mr. Churchill sets forth three such sets of 
tests (all different) which have been devised by 
advocates for different claimants. In each case 
the claimant meets the required tests (op. cit. 
pages 87, 95, 103 and 109). 

6. The Baconians also believe that the First 
Folio is a hoax. They claim that the title page 
contains the signature of Bacon by various 
ciphers and cryptograms. They also claim that 
Jonson’s lines in the First Folio “To the Memory 
of my beloved, the author, Master William 
Shakespear’, referred to the real author who 
was Bacon. In my original summary I omitted 
reference to Jonson in the interest of brevity— 
believing the statements of Heminge and Con- 
dell proved the case. 

7. ere is good reason to believe that the 


manuscripts belonged to Heminge and Condell 
as the last surviving members of the Company 
which had owned them. See note 3. 

8. Mr. Ogburn like other anti-Stratfordians 
puts great weight on the different spellings of 
the name Shakespeare. The purpose of this is 
to imply that the Stratford man was a different 
man from the actor and the man whose name 
appeared on the Quartos and Folio. This is sur- 
prising because the theory of the hoax was that 
the similarity of his name to de Vere’s pseudo- 
nym would deceive the public. It is a well 
known fact that it was “‘in accordance with the 
usage of the time” for Elizabethan names to be 
spelled in a variety of different ways at differ- 
ent times. The names of Raleigh, Derby and 
even Bacon (all claimants for the title) were 
spelled in different ways. See Churchill, op. cit. 
pages 20-22, and 84 and Chambers, op. cit. Vol- 
ume 1, page 232. gburn also refers to 
Shakespeare’s signature as “the scrawls of an 
illiterate man”. But his signatures closely re- 
semble the type of penmanshi t was in 
common use in Elizabethan times. I have seen 
signatures of bank presidents that look more 
ill-formed and illiterate than Shakespeare’s. 
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The Shakespearean Controversy: 


A Stratfordian Rejoinder 


by John N. Hauser ¢ 


of the California Bar (San Francisco) 


Mr. Hauser undertakes to answer, point by point, the evidence presented 
by Richard Bentley (in our February issue at page 143) and Charlton Og- 
burn (in our March issue at page 237) that tends to show that someone 
other than William Shaksper of Stratford” wrote the Shakespearean plays. 
Elsewhere in this issue, another Californian, William W. Clary, of Los 
Angeles, also argues the Stratfordian side (see page 700). 





In the February and March issues of 
the JOURNAL articles appeared by two 
distinguished lawyers, Richard Bentley 
and Charlton Ogburn, regarding the 
authorship of Shakespeare’s plays and 
poems.' The thrust of both articles is 
that William Shakespeare of Stratford- 
on-Avon did not and could not have 
written the works traditionally attrib- 
uted to him. Particular emphasis is 
placed on the legal terminology con- 
tained in the plays and sonnets and it 
is argued that since Shakespeare was 
not a lawyer he could not have been 
the “real author”. Mr. Ogburn’s can- 
didate as the real author is Edward De 
Vere, the seventeenth Earl of Oxford, 
who was trained in the law. Mr. Bentley 
seems partial to the Earl of Oxford, 
although he summarizes arguments for 
two other candidates." 


The controversy over who wrote 
Shakespeare’s plays and sonnets has 
been going on for a long time and there 
have been many pretenders, each with 
a loyal and ingenious body of adher- 
ents (including a good many lawyers) .4 
Some of the candidates have been 
Oxford, Bacon, Essex, Raleigh, Burton, 
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Derby, Rutland, Marlowe and even 
Queen Elizabeth.* 

The controversy is a fascinating one 
and it is not surprising that lawyers 
have been interested in it. As is true 
of other famous Elizabethans, only a 
moderate amount of evidence survives 
as to the facts of William Shakespeare’s 
life. His authorship of the plays and 
poems probably never will be proved 
beyond a shadow of a doubt. The 
Shakespearean plays comprise the most 
famous and highly regarded dramatic 
works in the English language. They 
long have been favorites among law- 
yers. It is a matter of justice that if, 
in fact, the Shakespearean works were 





written by someone other than Shake- 
speare, credit now should be given to 
whom it is due. 

I submit, however, that the prepon- 
derance of the evidence shows that the 
credit belongs to Shakespeare of Strat- 
ford. 

The significant known facts of Shake- 
speare’s life can be summarized briefly.® 
He was born in Stratford in 1564. His 
father was a prominent citizen, a glove 
maker, a dealer in grain, wool and 
timber. Shakespeare married in about 
1582. He came to London, became an 
actor, was a member and a partner in 
the most successful group of players 
of the time.‘ Shakespeare’s group per- 
formed the plays that now are and then 
were attributed to William Shake- 
speare.* Through the years Shakespeare 
became moderately prosperous and 
purchased various real estate, including 
New Place, the substantial Stratford 
home in which he lived. He died in 
1616. Seven years later the First Folio 





1. Richard Bentley, Elizabethan Whodunit: 
Who Was “William Shake-Speare”’?, 45 A.B.A.J. 
143 (February, 1959); Charlton Ogburn, A Mys- 
tery Solved: The True Identity of Shakespeare, 
45 A.B.A.J. 237 (March, 1959). 

2. Mr. Ogburn and his wife have written a 
1,297-page book expounding the thesis that Ox- 
ford was the real author. Dorothy and Charlton 
ha Tuts Star or ENGLAND (New York, 


3. Mr. Bentley purports to give an account 
of Shakespeare of Stratford’s life, based on 
“only contemporaneously recorded and sub- 
stan ated facts, carefully reviewed and 
checked”. Being a 7 advocate, Mr. Bentley 
weaves a great deal of his argument into the 
statement of facts. To the extent space permits, 
I will deal with some of these “facts”, infra. 

4. Recent and recommended summaries of 
the controversy are R. C. Churchill, SHAKE- 
SPEARE AND His Berrers (Indiana, 1959), and 
Frank Wadsworth, THE PoacHER FROM STRATFORD 
(University of California, 1958). Both writers 
favor the view that Shakespeare of Stratford 


was the real author. 

5. See G. E. Sweet, SHAKE-SPEARE THE Mys- 
TERY (Stanford, 1956). Erle Stanley Gardner 
contributes a foreword. 

6. A brief but authoritative study of Shake- 
speare’s life and times is G. B. Harrison, INTRO- 
DUCING SHAKESPEARE (Penguin Books, 1954). For 
a recent biography, based on contemporary 
documents, see Marchette Chute, SHAKESPEARE 
or Lonpon (New York, 1949). 

7. The Lord Chamberlain’s Company. After 
Queen Elizabeth’s death in 1603 Shakespeare 
and some of his previous associates received a 
patent as the King’s Company. 

8. Anti-Stratfordians make much of the fact 
that there is no surviving record Shakespear® 
ever was Me any royalties on his plays. The 
anti-Stratfordians do not explain why Shake- 
speare’s Own company in which he sharé 
profits should have paid him royalties. And 
evidently Shakespeare had the good judgme''' 
to te for his own company rather than se! 
plays for a few pounds to the rival compan) 
the Admiral’s Men. 
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was published containing the first com- 
plete edition of Shakespeare’s plays. 
Two of Shakespeare’s longtime fellow 
actors, John Heminge and Henry 
Condell, collected the plays for pub- 
lication and wrote an introduction to 
them. The famous dramatist, Ben 
Jonson, contributed a commendatory 
poem as did Leonard Digges, a Strat- 
ford contemporary of Shakespeare’s. 

Let us examine (1) some of the 
principal points on which anti-Strat- 
fordians rely in arguing that Shake- 
speare of Stratford did not write the 
works attributed to him; and (2) the 
theories advanced in support of the 
Earl of Oxford as the real author of 
the works. 


I. The Case Against 
Shakespeare of Stratford 
A, Shakespeare Spelled His 

Name the Wrong Way 


Anti-Stratfordians such as Messrs. 


Bentley and Ogburn point to the fact — 


baptized as 
Shaksper and in the six unquestioned 


that Shakespeare was 
examples of Shakespeare’s signature 
he signs his name Shaksper or Shak- 
spere or Shakspeare. On the other 
hand, the plays were published and 
referred to by contemporaries as hav- 
ing been written by Shakespeare or 
Shake-speare. To the anti-Stratfordian 
this goes to prove that the actor 
“Shaksper” and the playwright “Shake- 


speare” were different men. But a 
number of documents and records refer 
to the Stratfordian actor as ‘“Shake- 


There is, 
record of a payment to him as an actor 
in 1594, the deed (or “fine”) to New 
Place in 1597, and the royal patent 
issued in 1603 to the King’s Men, the 
group of players of which Shakespeare 


was a member.? 


speare”’. for example, the 


‘lizabethans were apt to be careless 
in their spelling and there are many 
other examples of variant spellings of 
the names of prominent people. Sir 
Walter Raleigh often spelled his name 
\Jegh. Others spelled it differently, 
such as Rawley, Raghley, Rawlie, etc. 


_ 


C' ristopher Marlowe’s name was writ- 
‘>. among other ways, as Marloe, 
A 

Norley, Morley and Mar-low. The 


\ 


rchioness of Exeter ended a letter 
(ier son, the Earl of Devon: “by your 





lowfyng mothar, Gartrude Exettar”.!° 

The spelling argument therefore is 
mere quibbling and proves nothing. 
Most writers nowadays call our man by 
the name of Shakespeare and hence- 
forth in this article I will use that 
spelling. 


B. Shakespeare’s Father Was 
Illiterate 
Anti-Stratfordians evidently accept 
father 
John was illiterate. The only evidence 
of this is that Shakespeare’s father used 
his “mark” in signing some documents. 


as gospel that Shakespeare’s 


This mark consisted of a neatly drawn 
dividers, for John, 
among other things, was a glove-maker. 


pair of glover’s 


The fact is that many people in 
Elizabethan times used a “mark” to 
sign documents even though they were 
literate. For example, Adrian Quiney’s 
mark appears in some of the same 
Stratford records which bear John 
Shakespeare’s mark. Yet letters by 
Quiney prove he could write if he 
wanted to.!! 


John Shakespeare was a man of 
substance in Stratford during Shake- 
speare’s childhood. He served as alder- 
man, chamberlain (co-treasurer) and 
mayor, and those are curious offices for 
an illiterate man to have held. 


C. Shakespeare Was Un- 

schooled and Illiterate 

Mr. Ogburn describes the six un- 
questioned signatures of Shakespeare 
of Stratford as 
illiterate man, with someone apparently 
holding his hand while he wrote”. This 
too is part of the dogma. Not satisfied 


“the scrawls of an 


with claiming Shakespeare’s father was 
illiterate because he used a “mark”, 
the anti-Stratfordians rely on the ap- 
parently illegibility of Shakespeare’s 
signature to prove he was illiterate too. 

Of the six signatures in question,” 
three are affixed to the pages of Shake- 
speare’s will written about a month 
before his death. These signatures are 
pretty shaky. The other three appear 
on a conveyance, a mortgage and a 
None of the 
six is in the fine Italian hand to which 
we are accustomed. Instead the sig- 
natures are mainly in the Old English 
script (much like German script) that 


deposition in a lawsuit. 
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commonly was taught in school in 
Shakespeare’s time and was usec by 
many other playwrights. To assert that 
the signatures are the scrawls of an 
illiterate man is to confuse Elizabethan 
handwriting with modern §handwrit- 
ing.!* 

Any such illiteracy certainly would 
have been a great burden to Shake- 
speare, who even the anti-Stratfordians 
admit was an actor, and one of the 
members and owners of the most suc- 
cessful group of players of the time. 

We must concede there is no sur- 
viving record of Shakespeare’s school- 
ing. There was a guild school in Strat- 
ford to which townspeople of substance 
could send their children free of charge. 
The masters were Oxford or Cambridge 
graduates. There is no reason to believe 
that John Shakespeare did not send 
William to the school. Education was 
valued highly in those days and there 
were many free schools of real quality. 
While there were variations from coun- 
ty to county, there were more schools 
in Shakespeare’s time in proportion to 
the population than existed in Victorian 
England.'4 

It is fairly certain Shakespeare did 
not go on to Oxford or Cambridge. 
Some of his playwright contemporaries 
such as Marlowe were college trained. 
Others were not, including Ben 
Jonson,!° and Jonson’s erudition and 
knowledge of classical literature were 
and still are regarded as greatly su- 
perior to Shakespeare’s. There were 
plenty of opportunities in London for 
self-education. Thousands of books and 
pamphlets of all descriptions were be- 
ing printed, including English trans- 
lation of Greek and Latin classics. We 





9. Copies of most of the existing records and 
documents relating to Shakespeare are set forth 
in E. K. Chambers, WILL1aAM SHAKESPEARE: A 
Srupy or Facts AND PROBLEMS, two volumes 
(Oxford, 1930), which is considered a standard 
source work; and in B. Roland Lewis, THe 
SHAKESPEARE DocumeENTs, two volumes (Stan- 
ford, my. 

10. L. Rowse, THE ypnene or ELIZABETH 
(New ‘ork, 1951), fy pe 

11. SHAKESPEARE OF LONDON, supra, page 6. 

12. See S. A. Tannenbaum, PrRoBLEMsS IN 
SHAKSPERE’s PENMANSHIP (New York, 1927). In 
this interesting book Dr. ‘annenbaum considers 
Shakespeare’s | handwriting from the point of 
view of an “examiner of questioned docu- 


ments” 
13. Ibid., pages 20, 117. Dr. Tannenbaum 
a that akespeare was a skillful writer 


and that even the signatures to the will reveal a 
“good, fluent, clear, simple, legible, and even 
somewhat artistic hand’’. 

14 THe ENGLAND OF ELIZABETH, supra, pages 


15. Marchette Chute, Ben Jonson or West- 
MINSTER (New York, 1953), pages 35-7, 81-2. 
Jonson became a bricklayer’s apprentice after 
he left grammar school, and as late as 1598 was 
officially listed as a bricklayer by trade. 
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know, for example, the titles of the 
works printed by Richard Field, Shake- 
speare’s first publisher.!° A represent- 
ative sampling of them would have 
furnished adequate foundation for vir- 
tually everything Shakespeare ever 
wrote.'* And Shakespeare as an actor 
certainly was in the very milieu that 
could make a playwright of him. The 
opportunity, then, was there. 


D. Shakespeare Knew Too 
Little About Law 

The very foundation of the anti- 
Stratfordian dogma, as set forth force- 
fully in the articles by Messrs. Bentley 
and Ogburn, is that Shakespeare must 
have known too little about law, medi- 
cine, travel, seamanship, history, the 
classics and life at court to be able to 
write the plays and poems. The dogma 
continues that the real author must 
have had extensive training in most or 
all of these fields and particularly law 
because of the supposedly specialized 
knowledge shown in Shakespeare’s 
work, Obviously Shakespeare had no 
such training and therefore he is 
eliminated. 


Who had such training? Why of 
course the Earl of Oxford or Sir 
Francis Bacon or Sir Walter Raleigh, 
etc., etc. All members of the aristocracy. 
Oxford, Bacon and Raleigh had legal 
training, Raleigh sailed the seas, Ox- 
ford traveled around dissipating his 
estate, and Bacon was a_ notable 
scholar. More or less the same could 
be (and has been) said for many other 
aristocrats. 


This sort of reasoning would classify 
as imposters Jonson, Dekker, Marlowe, 
Webster, Kyd and most of the other 
Elizabethan dramatists. Many of their 
plays are about happenings at court, 
foreign lands and historical occur- 
rences. Their writings contain classical 
allusions, usually to a greater degree 
than Shakespeare’s plays, and enough 
legal expressions to delight any present- 
day lawyer. 

In his article Mr. Ogburn cites sev- 
eral examples of legal terminology used 
by Shakespeare, including “writ of 
extent”, “praemunire” and “fine and 
recovery’. These terms and virtually 
all the others mentioned by Mr. Ogburn 
were used as correctly and as often by 
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Jonson, Dekker, Nashe, Greene, and 
other contemporary dramatists.!* 


Mr. Ogburn quotes the passage from 
Henry IV, Part 1 where Mortimer 
says, “And our indentures tripartite 
are drawn which sealed interchange- 
ably” (Mortimer, Glendower and Hot- 
spur were plotting to divide up Eng- 
land and Wales) .'* Compare the pass- 
age in Jonson, The Alchemist (V, 2): 


...here determines the indenture tri- 
partite 


*Twixt Subtle, Dol, and Face. 


In the induction to Bartholomew Fair, 
Jonson has a scrivener declaim a full 
drawn “indenture” in quasi-legal lan- 
guage. 

Mr. Ogburn quotes the passage from 
the graveyard scene in Hamlet (V, 1) 
where Hamlet picks up what he specu- 
lates might be the skull of a lawyer 
and makes the well-known comments: 


Where be his quiddits now, his quillets, 
his cases, his tenures, and his tricks? 


A passage that likewise contains nu- 
merous legal references occurs in Ben 


Jonson’s The Staple of News (IV, 1): 


Pennyboy, junior. . . . But Picklock, 
what wouldst thou be? thou canst 
cant too. 

Picklock. In all the languages in 

Westminster-hall, 

Pleas, Bench, or Chancery. Fee-farm, 
fee-tail. 

Tenant in dower, at will, for term of 
life. 

By copy of court-roll, knights’ serv- 
ice. homage. 

Fealty. escuage, soccage, or frank 
almoigne. 

Grand serjeantry. or burgage. 

P, jun....Thou shalt read 
All Littleton’s Tenures to me, and, 

indeed, 
All my conveyances. 

Pick. And make them too, sir: 

Keep all your courts, be steward of 
your lands, 

Let all your leases, keep your evi- 
dences, 

But first. I must procure and pass 
your mortmain, 

You must have license from above, 
sir. 


In Epicoene, Jonson has the charac- 
ter Morose recite a fine example of 
legal mumbo jumbo that should appeal 
to trial lawyers (IV, 2): 





John N. Hauser is a graduate of 
Haverford College (A.B. 1948) and 


of the Yale Law School (LL.B. 
1951). For the past seven years, he 
has practiced law in San Francisco. 





there is such a noise in the court, that 
they have frighted me home with more 
violence than I went! such speaking 
and counter-speaking, with their sev- 
eral voices of citations, appellations. 
allegations, certificates, attachments, 
interrogatories, references, convictions. 
and afflictions indeed, among the doc- 
tors and proctors, that the noise here 
is silent to’t, a kind of calm midnight! 


All this points up the necessity for 
considering Shakespeare in the light 
of his time, not as a superman writing 
in a vacuum. Thus far the only thor- 
ough study of the use of legal concepts 
in the plays of Shakespeare and his 
contemporaries is The Law of Property 
in Shakespeare and the Elizabethan 
Drama, by Paul Clarkson and Clyde 
Warren (Baltimore, 1942). The au- 
thors, both lawyers, read and indexed 
all the plays of Shakespeare and seven- 
teen of the best known other Eliza- 
bethan dramatists. Their conclusion. 
amply documented, is that 


...our reading of the plays revealed 
that about half of Shakespeare’s fel- 
lows employed on the average more 





16. Who also was from Stratford-on-Avon. 

es SHAKESPEARE AND His BETTERS, supra, pages 
176-8. 

18. See J. M. Robertson, THE BaconrAn HERES* 
(New York, 1913), pages 31-177, dealing with 
_ allusions in the plays of Shakespeare and 
other contemporary dramatists. 

19. Actually, Shakespeare seems to hav: 
taken the phrase “indenture tripartite” direct!y 
from his source for the play, Holinshed 
Curonictes, which refer to a “tripartite inden- 
ture’’ in the same factual context. 
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legalisms than he did—some of them 
a great many more. For example, the 
sixteen plays ef Ben Johnson (whose 
apprentice years were spent in laying 
bricks, and certainly not in copying 
deeds and drafting pleadings) have a 
total of over five hundred references 
from all fields of the law. This sur- 
passes Shakespeare’s total from more 
than twice as many plays. Not only do 
half of the playwrights employ legal- 
isms more freely than Shakespeare, 
but most of them also exceed him in 
the detail and complexity of their legal 
problems and allusions, and with few 
exceptions display a degree of accu- 
racy at least no lower than his. [/bid., 
page 285.] 


The argument that Shakespeare 
knew too little of law and other sub- 
jects thus begs the question. Shake- 
speare never presumed to write a legal 
hornbook or a treatise on medicine. 
He and his fellow dramatists, like 
good writers of every era, took the 
source material and vocabulary of the 
time and molded them into something 
creative. 

Shakespeare got the plots for some 
of his historical plays from Holinshed’s 
Chronicles and Halle’s Chronicles, even 
to the extent of picking up a phrase 
here and there from these sources.°° 
Julius Caesar was based on North’s 
translation of Plutarch, again with 
many phrases simply converted from 
prose to verse.*! There are references 
in the plays to current events. Some of 
the plays borrow from earlier plays 
by other authors. But in Shakespeare’s 
hands these raw materials were trans- 
formed into works of art. It is here, 
and certainly not in the extent of his 
research or erudition, that Shakespeare 
stands above the dramatists of his and 
other times. 


E. He Went Unnoticed by 
Contemporary Men of 
Letters 

The final part of the anti-Stratfordian 
dogina with which I will deal is the 
ass‘ ‘tion that Shakespeare of Stratford 
wer! unnoticed and unmentioned by 
con'omporary writers. Anti-Stratford- 
ian- of course do not intend this as 

a |. oral statement of fact. There were 

many contemporary references to 

Sh: ‘espeare?2 but anti-Stratfordians 

en. avor to explain them all away. For 


example where a contemporary has 
written praising or mentioning Shake- 
speare as a dramatist or poet, we are 
told that the allusion is to the works 
and proves nothing about the identity 
of the man. Certainly if this stricture 
were applied generally a number of the 
other Elizabethan writers would have 
difficulty proving their identity. 

References to Shakespeare appear, 
among other places, in the writings of 
his fellow dramatists John Webster, 
Francis Beaumont and Ben Jonson. It 
was Jonson who wrote the famous 
poem in the First Folio of Shake- 
speare’s plays, addressed “To the 
memory of my beloved, the author, 
Mr. William Shakespeare.” In the 
poem Jonson refers to Shakespeare as 
“Sweet Swan of Avon” and clearly 
links actor with author. 
that this 
poem was a hoax perpetrated to con- 
ceal the true author of the plays. But 
the prime candidate as the “real au- 
thor”—the Earl of Oxford—had been 
dead for nineteen years. Lord Burgh- 
ley who supposedly imposed strict cen- 
sorship on Oxford’s career as a drama- 
tist, had been dead for twenty-five 
years. Queen Elizabeth had been dead 
for twenty years, and Shakespeare of 
Stratford for seven years. What was 
there to hide? 

The introduction that Shakespeare’s 
fellow actors Heminge and Condell 
wrote for the First Folio also has been 
called a hoax, again on the purest sort 
of conjecture. And finally there is the 
poem contributed to the First Folio by 
Leonard Digges of Stratford, in which 
reference is made to Shakespeare and 
the “Stratford Monument”. 


Anti-Stratfordians claim 


There is just too much to be ex- 
plained away. The evidence of the First 
Folio alone should, | submit, be sufh- 
cient to convince an impartial reader 







The Shakespearean Controversy 





that Shakespeare the actor and Shake- 
speare the writer were the same person, 
and that the “real” Shakespeare did 
not go unnoticed. 


II. The Case for the 
Earl of Oxford 


Unquestionably the current favorite 
candidate among the anti-Stratfordians 
is Edward de Vere, the 17th Earl of 
Oxford. He was born in 1550 and died 
in 1604. Quite a bit is known about 
him. In a recent history of the Eliza- 
bethan period Oxford is described as 


light-headed, a fop...talented, with a 
taste for literature and the society of 
players, dissolute and with no head for 
money whatever: he was always ready 
to sell a manor at less than its value 
for ready cash; at the end, he had the 
mentality of a failed gambler.2* 


What qualifications did this “light- 
headed fop”** have for writing the 
Shakespearean plays and poems? Ox- 
ford was well educated, went to both 
Oxford and Cambridge and _ studied 
law. One of his coats of arms bore a 
lion shaking a spear. He travelled in 
Italy and other parts of Europe and is 
supposed to have started a fashion at 
Elizabeth’s court for wearing Italian 
clothes. He was of course familiar with 
the sea, warfare, customs of the nobil- 
ity and the Greek and Latin classics. 

Oxford in his time was recognized 
as a writer of plays and poetry (some 
poetry has survived) and like other 
noblemen he was a patron of the arts. 
It has been argued that some events in 
his life bore a resemblance to events 
referred to in the Shakespearean plays 
and sonnets.?° 

Why then, aside from the evidence 
that Shakespeare of Stratford wrote 
the plays and poems, could not Oxford 
have been their author? 

(Continued on page 765) 





20. The probable sources for all the plays are 
set forth briefly in THe Compiere Works oF 
SHAKESPEARE, edited by G. L. Kittredge (Boston, 
1936), and G. B. Harrison, SHAKESPEARE, THE 
CompLeTeE Works (New York, 1954). See also 
Hazelton Spencer, THE Art ANp Lire or WILLIAM 
SHAKESPEARE (New York, 1940). 


21. The anachronistic reference to clocks in 
Julius Caesar evidently was Shakespeare’s own 
dramatic invention, as were the cannons in 
Macbeth and the pistols in Henry IV. 


22. THe SHAKSPERE ALLUSION-Book, two vol- 
umes (Oxford, 1932). This is an enormous col- 
lection of the allusions to Shakespeare from 
1591 to 1700. 

23. THe ENGLAND oF ELIZABETH, supra, page 
257. For a more favorable and elaborately doc- 
umented view of Oxford, see Mr. and Mrs. 


Ogburn’s THis Star oF ENGLAND, supra. 





24. An additional adjective is sugmected in 
the undoubtedly apocryphal anecdote about 
Oxford by the seventeenth-century biographer 
John Aubrey. Aubrey relates that Oxford once 
was guilty of an unfortunate flatulence in 
Queen Elizabeth’s presence, as a result of which 
Oxford left England in embarrassment for a 
trip to the continent. THe PoacHEr rrom StTRat- 
FORD, supra, page 111. 

25. Other “remarkable resemblances” have 
been discovered between the plays and sonnets, 
and the lives of Bacon, Marlow, Raleigh, Essex, 
Derby, Rutland, and even Queen Elizabeth, by 
their respective partisans. d in all fairness, 
many pro-Stratfordians have spent a great deal 
of effort trying to read Shakespeare’s life into 
the sonnets and other works. But for an ex- 
ample of the more modern approach see Kit- 
tredge’s note at pages 1491-2 of THe Complete 
Works or SHAKESPEARE, supra. 
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fact of publication, that the subject treated is one which 
merits attention. 











On Enhancing Prestige 

Recent attacks upon the legal profession by certain sec- 
tions of the mass media of communication accentuate the 
age-old question—why is the lawyer the subject of so many 
assaults and what should be done about them? Does the 
current criticism reflect merely an inherited public opinion 
of lawyers held for centuries and exemplified in uncompli- 
mentary references in Shakespeare, Milton and Pope and 
the early nineteenth century caricatures of Hogarth, Row- 
landson and Daumier which adorn (?) many law offices? 
Or does the conduct of some of the members of the Bar 
justify the abuse too often heaped upon the legal frater- 
nity. 

No profession has done or is doing more to keep its 
own house clean. Where have we failed, if we have failed, 
to maintain the prestige of lawyers? Is it not in that nebu- 
lous area where there has been token compliance only with 
the letter and little adherence to the spirit of our Canons of 
Ethics, that intangible area where the conscience of the 
lawyer is his only guide? In serving our clients have we 
lost sight of our responsibility to the public? 

These questions are posed editorially because in the ask- 
ing may be found the answers. It is hoped that they will 
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stimulate thought on the subject. Perhaps part of the 
answer lies in inculcating and stimulating in the memb. rs 
of the profession from law school to retirement tat 
elusive something which makes us strive for perfectivn, 
not content with living just within the law, with lax pro- 
fessional standards and attainments, but always seeking 
to better what we do in our own eyes and those of our 
brethren at the Bar and the public, the final arbiter of 
prestige. 








Editor to Readers 








One of the principal aims of the present administration 
of the American Bar Association is the promotion and de- 
velopment of continuing education of the Bar. 


An important contribution to the advancement of this 
project is comprehended in the publication of The Practical 
Lawyer by the Joint Committee on Continuing Legal Edu- 
cation of the American Law Institute and the American 
Bar Association. The value of this magazine to the general 
practitioner is illustrated by the following statements of 
subjects covered in the May issue: 


“Pitfalls in Drafting Survivorship Clauses”, Olin L. Brow- 
der, Jr. Conditions of survivorship in wills and trusts call 
for extreme care in the drafting process and a_ precise 
knowledge of the law of future interests. Some guidance is 
offered here for dealing with problems of survivorship of 
first takers and of substantial takers and in the use of 
terms such as “surviving,” “if he should die,” and “die with- 
out issue.” 


“A Primer on the Federal Income Taxation of Partner- 
ships”, William D. McKee. This article is a companion to a 
comparable article on corporations which appeared one year 
ago in the May 1958 issue of The Practical Lawyer. It sur- 
veys partnership provisions of the Internal Revenue Code 
and explains the basic rules of partnership taxation for the 
general practitioner. 


“Survivor Purchase Agreements and Taxes”, George J. 
Laikin. Planning how business interests of a client should 
be handled in the event of his death crosses many fields of 
law. While taxation problems are foremost among these, 
fundamental questions must be met in the law of business 
entities, life insurance, valuation and, of course, wills, trusts 
and probate, and the answers worked into an integrated 
plan. 


“Powers of Appointment”, George Craven. The old device 
of the power of appointment gained new utility in the hands 
of lawyers working under federal estate and gift tax laws. 
The Revenue Act of 1942, and more particularly subsequent 
tax legislation, sought to close tax loopholes in the use of 
powers of appointment. Here are instructions for the lawyer 
planning the use of powers of appointment for his client. 


“Insured Savings Accounts”, Horace Russell. This ex- 
planation of the coverage and maturity of federal insurance 
of savings accounts in federal savings and loan associations 
serves to clarify the “$10,000” insurance coverage. It poirts 
up the differences and similarities between the insurance 
offered by the F.D.I.C. to bank depositors and by the F.5.! 
























1.C. to savings depositors in federal savings and loan associa- 





Editorials 


sion? Many of us have given freely of our time and our 











le 
rs tions. resources in civic and charitable endeavors, in church ac- 
at tivities and legal aid. 
‘ “Professional Responsibility: The Indigent Criminal De- Our time and our training, which is our only stock in 
fendant”, Herbert F. Goodrich. The Arden House Confer- “ees 
ence last December stressed the importance of professional trade, have gone in unnumbered instances toward the bet- 
ig responsibility as a subject of continuing legal education. terment of our communities, our state and our nation. But 
ir This review examines an area where collective professional what about our profession? What about our obligation to 
if responsibility is needed to arrive at solutions more satis- ourselves and to each other? Sadly these things are often 
ERY SN aE ena overlooked. The great force that comes from a strong and 
well-organized American Bar Association is hampered and 
= frustrated by lack of membership. Lawyers of good will and 
S. David Peshkin, of Des Moines, the Chairman of the good intention let the — slip by without joining. They 
Association’s 1958 Membership Campaign, has sent us the '™€2n to; as highly trained professionals they know and 
following, written by Peter Beer, of the New Orleans Bar. It understand the strength that comes of organization—but 
= is an excellent answer to that question we all hear, “Why they ~~ on = off. Many re practical-minded brothers 
should I join the American Bar Association?” ask, What's din for gi The es applies to us 
™ all. “What’s in it” is something far more important to each 
one of us than the group insurance plan, subscription to 
r What's in It for Me? the AMERICAN Bar Aadicnaieien i and niouihild 
It has been about thirteen years since the Twentieth Air _ jn the various Sections. It is the giving of strength to your 
is Force put the Atomic Age into actual existence. The indus- _ profession and putting that strength into practical form by 
. trial expansion, population growth and technological de- _ supporting the organization that has as its sole dedicated 
si velopment that has taken place in this short period is un- function the well-being of the American Bar. The mainte- 
" paralleled in the history of the world. The tremendous nance of a strong bar association is the only way that we, as 
al impact of these swiftly changing times is felt in all walks lawyers, can see to it that our profession keeps pace with the 
af of life. With this great surge has come some tremendous increased recognition—both financially and otherwise— 
development in the way of life of the peoples of the world. that is going to the other professions, It is the only way to 
v- New nations have been born, new freedoms attained, new insure that our impact on the American scene will not 
responsibilities assumed. diminish and eventually be replaced by those professions 
Our own profession has watched with great interest and ogres able or more willing to gain strength and recogni- 
of taken a large part in these developments. Lawyers have led ae through the — of “ — national rahe 
of RS ge RP RN aE eee that is representative of their interests. Lawyers’ prestige 
h- y ; 7 ae , and lawyers’ income have not kept up with the change in 
ge than can possibly be enumerated. The American Bar , . ; 
: sss — times. The future well-being and perhaps the very existence 
“ has lived up to its high traditions and has been true to the of our profession depends upon our realization of the exist- 
: obligations placed upon it by the changing times in so far ing situation. So when you ask, “What’s in it for me?” the 
ir as our public duties are concerned. But have we as practic- answer is quite obvious. Your whole stake in the future 
I ing attorneys been true to ourselves? Have we done all—or well-being of the way that you have chosen to earn a living 
. even a minimum—of the things necessary to preserve the is what’s in it for you. Don’t procrastinate—join the Ameri- 
integrity, well-being and financial security of our profes- | can Bar Association today. 
J. 
d 
of 
e, 
. Notice of Annual Meeting of Members 
d of American Bar Association Endowment 
The annual meeting of members of the American Bar 
. Association Endowment will be held during the week of the 
s Annual Meeting of the American Bar Association, August 
% 23-27, 1959, at the Americana Hotel, Miami Beach, Florida, 
it for the election of three members of the Board of Directors: 
of two for the term of five (5) years and one to fill an 
‘ unexpired term of one (1) year and for the transaction of 
, such other business as may come before the meeting. All 





c members of the American Bar Association are members of 
the Endowment. 
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Highest Legal Aid Award Goes to 


Mrs. Olive G. Ricker and Monte M. Lemann 


Mrs. Olive G. Ricker, former Execu- 
tive Secretary of the American Bar As- 
sociation, and Monte M. Lemann, of 
the New Orleans Bar, were awarded the 
Reginald Heber Smith Medal in Wash- 
ington, D.C.,on May 19. The medal 
is the highest honor of the National 
Legal Aid and Defender Associ- 
ation and is named for the Boston law- 
yer who was one of the founders of the 
national legal aid movement. 

Orison S. Marden, President of the 
National Legal Aid and Defender Asso- 
ciation, presented the awards to Mrs. 
Ricker and Mr. Lemann. 

The citation accompanying the award 
to Mrs. Ricker reads as follows: 


Olive G. Ricker came to the Ameri- 
can Bar Association in the quietest and 
most unobtrusive manner possible. She 
was secretary to William C. Coleman 
(now Judge Coleman) who became the 
Association’s Secretary in 1924, When 
the Association established headquar- 
ters in Chicago, Judge Coleman could 
not leave Baltimore but Mrs. Ricker 
decided to go west. 

Her ability manifested itself at once 
and in 1927 the position of Executive 
Secretary was created for her. When 
Mrs. Ricker retired from that post in 
1952, a special tribute was paid her by 
the late Joseph W. Henderson at the 
Association’s meeting in San Francisco. 

We who are now represented in the 
House of Delegates of the American 
Bar Association, and enjoy the interest 
and support of its officers and govern- 
ing body, find it hard to believe that at 
the beginning Legal Aid had tough 
going. Legal Aid never appeared on an 
Association program until 1920. There 
was some resistance; there was a great 
ceal of indifference and apathy. 

Legal Aid appealed to the heart of 
Olive Ricker as being right and she 
was ready at any time-to join the fight- 
ers in the front line trenches, where she 
rendered services of utmost importance 
to Legal Aid. 

Reginald Heber Smith has written 


us that without her constant inspiration 
and untiring efforts the advancement 
of Legal Aid would have been delayed 
for many years. 

One footnote should be added. When 
Olive Ricker returned to her native 
Baltimore following her retirement, she 
accepted an appointment on the Board 
of Directors of the Baltimore Legal 
Aid Society. She is also serving as its 
Secretary. 


In making the award to Mr. Lemann, 
Mr. Marden read the following cita- 
tion: 

Monte M. Lemann is one of the pio- 
neers of Legal Aid in Louisiana. Ac- 
tively interested from the beginning of 
his professional career in improving 
the administration of justice, his en- 
couragement and leadership were re- 
sponsible in large measure for the 
establishment in 1932 of the Legal Aid 
Bureau of New Orleans, one of the 
earliest Legal Aid offices to provide 
assistance in both civil and criminal 
cases, 

From the beginning of that organiza- 
tion’s extensive and notable service. 


Mr. Lemann has been generous with 
his counsel and financial support. He 
was one of its directors from 1953 until 
last year when ill health forced his re- 
tirement. In 1954 he served as Chair- 
man of the Advisory Committee of Past 
Presidents of the New Orleans Bar 
Association. 

To the national Legal Aid movement, 
Mr. Lemann’s contributions have been 
equally significant. He served as a 
member of the Advisory Committee of 
the National Association of Legal Aid 
Organizations from 1944 until the re- 
organization which resulted in the in- 
corporation of the present National 
Legal Aid and Defender Association in 
1949, becoming a member of the first 
board of directors and serving on it 
for the next eight years. He was chair- 
man of the General Committee for the 
memorable 32nd Annual Legal Aid 
Conference held in New Orleans in 
October, 1954. 


These generous and humanitarian 
acts, rendered in the course of a busy 
and successful law practice. will merit 
this award for dedicated services to 
Legal Aid. 
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Labor Law: 


Right To Work vs. Union Shop 


by Richard H. Mills ¢ of the Illinois Bar (Virginia) 


The Railway Labor Act, as amended, authorizes union-shop contracts and 


supersedes any state right-to-work laws to the contrary. The act has been 


upheld by the Supreme Court. 


Mr. Mills deals with a similar question: 


the right of Congress, if it chose, to amend the Taft-Hartley Act so as to 
override state right-to-work laws in the industries covered by that act. He 
concludes that Congress does have such a right under current Supreme 


Court doctrine. 





Two previous articles in this Jour- 
NAL! have dealt with the right-to-work 
and union-shop conflict under the Rail- 
way Labor Act.* But another interest- 
ing inquiry can be made into the same 
problem in a different branch of the 
labor field: Does Congress have the 
power to enact legislation which would 
have the effect of declaring right-to- 
work statutes and constitutional amend- 
ments of the several states inoperative 
in those industries controlled and reg- 
ulated by the Labor Management Rela- 
tions Act of 1947? Could Congress 
effectuate this in order to enhance the 
eflectiveness of collective bargaining, 
thus furthering peaceful labor relations 
and insuring the free flow of interstate 
commerce? 


\s the National Labor Relations 
Act, amended by the Taft-Hartley Act 
in 1947, now stands, the intent of 
Congress is exactly the opposite. The 
eflect of $164(b) of the Labor Man- 
ag: nent Relations Act is to give specific 
feral sanction to the right-to-work 
utes and constitutional amendments 
of the eighteen states which have en- 
ac'od such legislation. “It was never 


the intention of the National Labor 
Relations Act, as is disclosed by the 
legislative history of that act, to pre- 
empt the field in this regard so as to 
deprive the states of their powers to 
prevent compulsory unionism . . . to 
make certain there should be no ques- 
tion about this...” Section 164(b) was 
added to the 1947 amendment.” Yet 
this is merely an indication of con- 
gressional policy at the moment. If, 
for reasons Congress felt warranted, 
that legislative body were to alter its 
policy, qguaere: Could Congress pass a 
law amounting to nullification of state 
right-to-work legislation in that area of 
commerce served by the Labor Manage- 
ment Relations Act of 1947? 





Early law adhered to the legal theory 
that employers and workers should be 
allowed to contract for employment on 
whatever terms they want, so long as 
those terms are not illegal.® Section 10 
of the Erdman Act of 18987 prohibited 
discrimination because of membership 
in labor unions against employees actu- 
ally engaged in the operation of inter- 
state railroad trains. But this federal 
outlawing of “yellow-dog contracts”® 
was declared unconstitutional in Adair 
v. United States® on the ground that 
it was impairment of freedom to con- 
tract and could not be brought under 
Congress’ power derived from the com- 
merce clause.!° Writing for the Court 
in Adair, Mr. Justice Harlan asked “. . . 
what possible legal or logical connec- 
tion is there between an employee’s 
membership in a labor organization 
and the carrying on of interstate com- 
merce? Such relation to a labor organi- 
zation cannot have, in itself and in the 
eye of the law, any bearing upon the 








= “McClain, The Union | Shop Amendment: 
Compulsory “Freedom” To Join a Union, 42 
A.B.A.J. 723 (August, A Ren Gilbert, The Right 
To Work Revisited: oo Dean Joseph 
A. McClain, 43 A.B.A. $ 34 (March, 1957). 

2. Railway Labor Act as amended, 64 Stat. 
1238 bp th 45 U.S.C. §152(11) (1952). 

2. r Management iow Act, 61 Stat. 
151 “agat). "29 U.S.C. §164(b) (1952): 

Nothing in this eR nt ns shall be construed 

as authorizing the execution or application of 

agreements requiring membership in a labor 

organization as a condition of employment in 

any State or Territory in which such execu- 

tion or application is prohibited by State or 


Territorial law. 

4. Ala. Code Ann. tit. 26, §375(1)-375(7) 
(Cum. —. 1953); Ariz. Code Ann. §56-120, 
56-1301 (1939); Ark. Stat. §81-202 (1947); Fla. 
Stat. §447.01 (1953); Ga. Code Ann. §§54.901, 
54.908 (1947); Iowa Code §736.4, 736A.1 UA 


La. Acts 1954, No. 252: Miss. Code Ann. §6984 
Neb. Rev. Stat. Ann 3.217 


(Cum. Supp. 1954); 





Nev. Stat. 1953, c. 1; N.C. 


(1943) ; Gen. Stat. 
Ann. §95-78, 98-84 (1950); % 3 Rev. Code 
34-0901 (Cum. Su ee. 1953}; Code Ann. 
§40-46 through 46.11 


AA “Supp. aes 
LE ¢. Supp. 17.1101 i959): Tenn. Code 
§50-208 (1955); Tex. Civ. Stat. Ann. art. soe (a) 
(Vernon 1948); Utah Code yy §34-1-7 ges 
Va. Code Ann. —< through 40-74 (1950). 
5. Teller, Lasor Disputes AND COLLECTIVE 


BarcaIninG, 1950 Supp., §398.72, pa 2 103, see 
also: Finney v. Hawl ins, 189 Va. , 54 S.E. 
2d 872 (1949). 


6. Forkosch, A Treatise on Lasor Law, 
Chapter I, page 15. 
7. 30 Stat. 424 (1898). 

8. A “‘yellow-dog contract” is popular termi- 
= for an agreement between employer and 
employee whereby the employee agrees that he 
is not, and will not become, a member of a 
labor organization. 

9. 208 U. S. 161, 28 S. Ct. 277, 52 L. ed. 436 
(1908). 
10. U. S. Const. Art. I, §8. 
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Right To Work vs. Union Shop 


commerce with which the employee is 
connected by his labor and services.”!! 
Six years later, in Coppage v. Kansas,'* 
the United States Supreme Court nulli- 
fied state legislation which outlawed 
the “yellow-dog contract” on the same 
principle.!* The theory relied upon in 
these two cases was later referred to as 
the “due process philosophy” by Mr. 
Justice Black, who declared that this 
philosophy has been “steadily reject- 
ed”, thus returning the status of the 
law closer to the earlier doctrine that 
the states may prohibit harmful prac- 
tices in commerce within their borders, 
as long as such prohibitions do not 
conflict with some valid federal law.'4 


During this period of the waning 
“due process philosophy” there was a 
growing acknowledgment by govern- 
ment that labor needed assistance in 
organizing activities. In 1926 came the 
Railway Labor Act, providing for col- 
lective bargaining between railway car- 
riers and their employees as a means 
to settlement of disputes.'!° Clearly the 
Railway Labor Act is aimed at settle- 
ment of industrial dissension through 
collective bargaining and by arbitra- 
tion and mediation when such collec- 
tive bargaining fails.'1° The duty to 
bargain collectively under the Railway 
Labor Act was subsequently held legal- 
ly enforceable in Virginian Ry. Co. v. 
System Federation No, 40.7 


The National Industrial Recovery 
Act of 1933'% had a short life, since it 
was declared unconstitutional.'® But 
immediately Congress enacted the Na- 
tional Labor Relations Act, popularly 
called the Wagner Act, of 1935.°° This 
legislation guaranteed employees the 
right to bargain collectively, the right 
to be free of employer interference 
while organizing and placed a duty on 
the employer to bargain with the union. 
Two years later the Supreme Court, 
in N.L.R.B. v. Jones and Laughlin Steel 
Corp.,7! upheld the constitutionality of 
the NLRA, recognizing that the right 
to self-organize and select representa- 
tives is a fundamental right. The 
Wagner Act was amended in 1947 by 
the Taft-Hartley Act, technically re- 
ferred to as the Labor Management 
Relations Act of 1947.22 The purpose 
of this amended act was to safeguard 
interstate commerce by guaranteeing 
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employees the right to organize and 
bargain collectively for the preserva- 
tion of industrial peace.?* 


Collective Bargaining ... 
A National Policy 

From the expressed purposes of the 
Raiiway Labor, National Labor Rela- 
tions and Labor Management Relations 
Acts, and the cited judicial decisions 
upholding their constitutionality, it 
becomes evident that Congress has 
selected the method of collective bar- 
gaining as our national policy in the 
area of labor-management relations. 
The Adair-Coppage philosophy is dead, 
and a new theory has replaced it— 
one whereby the Government protects 
the freedom and right of employees to 
organize and bargain collectively. Ex 
hypothesi, this is only the principle of 
representative government applied to 
labor-management activities.?+ 


Against this background of collective 
bargaining as a national policy, Con- 
gress amended the Railway Labor Act 
in 1951°° to permit union shop agree- 
ments?" notwithstanding any law “of 
any state”.** Congress sought to allow 
unions (if such a contract were en- 
tered into by the parties) to receive 
financial aid for their collective bar- 
gaining machinery from all members. 
In open shop the union through collec- 
tive bargaining obtains benefits for all 
employees—non-member as well as 
member. This amendment permits a 


bargaining agent to receive support 
from every employee, since all must 
join. However, the provision is only 
permissive. It is not compulsory. It 
is restricted in that the only prerequi- 
sites to membership in the permitted 
union shops are “periodic dues, initi- 
ation fees, or assessments”. And the 
assessments allowed by the amendment 
do not include “fines and penalties”.°* 
By implication any other condition 
would not be enforceable, and a union 
shop agreement based upon any non- 
permitted conditions could not stand 
upon authority of the 1951 amendment 
to the Railway Labor Act. Therefore, 
the only permissible basis for discharge 
from employment arising from union 
affiliation is failure to pay union dues, 
fees and assessments. 

The legal effect of this amendment 
is to completely annul right to work 
statutes and constitutional amendments 
of the various states in so far as they 
apply to the industry covered by the 
Railway Labor Act. As has been 
previously pointed out, the legality of 
the duty to bargain collectively imposed 
by that act has been upheld.2® And a 
study of recent cases leads us to the 
conclusion that the 1951 amendment is 
also binding and enforceable—a proper 
exercise of congressional power. A 
1954 Texas Court of Civil Appeals 
case®® upheld the validity of the amend- 
ment and declared that it superseded 
the state right to work laws where the 
two were in conflict. The Texas court 





11. Adair v. United States, supra note 7. 
aban U. S. 1, 35 S. Ct. 240, 59 L. ed. 441 

13. Both the Adair and Coppage cases were 
decided over strong dissents. 

14. Lincoln Federal Labor Union No. 19129, 
A.F.L. v. Northwestern Iron and Metal Co., 335 
U. S. 525, 69 S. Ct. 251, 93 L. ed. 212 (1949); 
see also: Phelps Dodge Corp. v. N.L.R.B., 313 
U. S. 177, 61 S. Ct. 845, 85 L. ed. 861 (1941). 

15. 44 Stat. 577 (1926), 45 N.S.C. §151 (1952). 

16. Railway Labor Act, 44 Stat. 577 (1926), 
as amended, 45 U.S.C. §151(a) (1952). 

bean U. S. 515, 57 S. Ct. 592, 81 L. ed. 789 
( ; 

18. 48 Stat. 195 (1933). 

19. Schechter Poultry Corp. v. United States, 
295 U. S. 495, 55 S. Ct. 837, 79 L. ed. 1570 (1935). 

20. Publ. L. No. 198, 74th ‘ni S. 1958, 49 
Stat. 449 (1935), 29 U.S.C. §151 (1952). 
ee U. S. 1, 57 S. Ct. 615, 81 L. ed. 893 
( 4 

22. 61 Stat. 136 (1947), 29 U.S.C. §141-188 


(1952). 

23. Black Diamond S. S. Corp. v. N.L.R.B., 
94 F. 2d 875 (2d Cir. 1938); N.L.R.B. v. Draper 
vl 145 F. 2d 199, 156 A.L.R. 989 (4th Cir. 
1944). 

24. Weyand, Bajority Rule in Collective Bar- 
gaining, 45 Cotum. L. Rev. 556 (1945). 

25. See note 2 supra. 

26. Teller, Lasor Disputes AND COLLECTIVE 
BARGAINING, supra note 3, at page 72: 

A union shop, like the closed shop, requires 

all existing employees to become and remain 

union members, but new employees may be 
hired from the open market without regard 
to their union membership. In the usual case 
these new employees are required to serve 
a probationary period of employment before 





they become eligible for regular employmert, 

at which time they are obliged to become 

union members. - 

27. Railway Labor Act as amended, 64 Stat. 
1238 (1951), 45 U.S.C. §152(11) (1952): 
Eleventh. Notwithstanding any other pro- 
visions of this chapter, or of any other statute 
or law of the United States, or Territory 
thereof, or of any State, any carrier or car- 
riers as defined in this chapter and a labor 
organization or labor organizations duly 
designated and authorized to represent em- 
perees in accordance with the requirements 
of this chapter shall be permitted— 

(a) to make agreements, requiring, as a 
condition of continued employment, that 
within sixty days following the beginning 
of such employment, or the effective date of 
such agreements, whichever is the later, all 
employees shall become members of the labor 
organization representing their craft or class: 
Provided, That no such agreement shall re- 
quire such condition of employment with 
respect to employees to whom membership 
is not available upon the same terms and con- 
ditions as are generally applicable to any 
other member or with respect to employees 
to whom membership was denied or termi- 
nated for any reason other than the failure 
of the employee to tender the periodic due 
initiation fees, and assessments (not includ- 
ing fines and penalties) uniformly requirec 
as a condition of acquiring or retainin: 
<> inmae 

i 


29. See note 15 supra. on 
30. International Association of Machinists \ 
Sandsberry, W. 2d 776 (Tex. Civ. App. 
1954); affirmed, 156 Tex. ..., S.W. 2d 41 
certiorari denied, 353 U. S. 918, 1 L. ed. 2d 66 
77 S. Ct. 669 (1956). 
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held Section 152(11) of the Railway 
Labor Act a valid exercise of congres- 
sional power under the commerce 
clause.*! The decision, however, was 
criticized for merely assuming the 
amendment was a valid exercise of 
commerce power without ruling on the 
right of association under the First 
Amendment to the U. S. Constitution.*? 
The Supreme Court of North Carolina 
in 1955 held that the union shop 
amendment of the Railway Labor Act 
was not invalid because it conflicted 
with the North Carolina right-to-work 
act, since Congress acted within its 
commerce power to preempt the field, 
and to the extent of the conflict the 
amended Railway Labor Act super- 
sedes the state right-to-work law.** 


In May of 1956, the U. S. Supreme 
Court was offered its first opportunity 
to rule upon the legality and constitu- 
tionality of the 1951 Amendment. This 
was the case of Railway Employes’ 
Department v. Hanson.*+ Appellees 
were non-members of appellant union 
who obtained an injunction against 
enforcement of a union-shop agree- 
ment authorized by the Railway Labor 
Act as amended. The Supreme Court 
of Nebraska affirmed this injur.ction*® 
on the grounds that the First and Fifth 
Amendments to the U. S. Constitution 
guarantee and protect the right to 
work,** and at the time the 1951 
amendment was adopted no immediate 
danger existed which warranted an 
abrogation of this right to work. There- 
fore, the Nebraska court argued, the 
right to work is governed by the First 
and Fifth Amendments and is not sub- 
ject to congressional intervention un- 
der its commerce power. 


The U. S. high court, however, had 
little difficulty in finding, by unanimous 
agreement, sufficient power in Congress 
to regulate this field under its com- 
merce powers, relying upon the same 
authority that the Texas court used in 
the Sandsberry decision, supra.** “Ex- 
ercising this authority, Congress may 
f:cilitate the amicable settlements of 
€ sputes which threaten the service of 
te necessary agencies of interstate 
c mmerce.”88 The choice of method 
! which to handle this problem was 

r Congress to make,*® and that body 
cose the union shop as that means. 


The question as to whether such choice 
is better, or will be more effective, 
than another method is a matter of 
policy which does not concern the 
judiciary.*° “The task of the judiciary 
ends once it appears that the legislative 
measure adopted is relevant or appro- 
priate to the constitutional powers 
which Congress exercises.”*! The 
Court answered the Nebraska court’s 
argument in relation to the First and 
Fifth Amendments by pointing out that 
the requiring of beneficiaries of trade 
unionism to help share its expenses 
may actually be insuring the right to 
work rather than injuring it. This is 
really all the 1951 amendment does, 
because it is merely permissive, and 
restricted to “dues, initiation fees, and 
assessments ’’.42 


Right-To-Work Laws... 
Valid If Not Superseded 

Thus, the Supreme Court has de- 
clared the 1951 amendment to the Rail- 
way Labor Acct is a constitutional exer- 
cise of congressional power, and super- 
sedes any state right to work stat- 
utes or constitutional amendments 
which come in conflict. However, the 
state right-to-work statutes are in full 
force and effect, except to the extent 
that Congress has legitimately pre- 
empted the field. The right-to-work 
statutes are not invalid—they are only 
superseded in the field covered by the 
Railway Labor Act.** In the absence 
of conflicting federal legislation there 
is no doubt it is within the police power 
of the state to prohibit union or closed 
shops.*# 


Since the ruling in the Hanson case 
was handed down, two reported cases 
have dealt squarely with the 1951 
Amendment, in addition to the nine or 
ten cases which have cited Hanson. 
The first was the Sandsberry case on 
appeal.4> The other was Looper v. 
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Richard H. Mills is in practice in 
the law office his grandfather estab- 
lished in Virginia, Illinois, in 1870. 
He is a graduate of Illinois College 


(A.B.), Mercer University School of 


Law (LL.B.). He served fourteen 
months in Korea as a special agent 
of the Counter Intelligence Corps. 





Georgia, Southern and Florida Railway 
Co.,** in which the Georgia Supreme 
Court, speaking through its Chief Jus- 
tice, unanimously and vigorously at- 
tacked the Hanson decision, but still 
declared that the Hanson case controls 
in the field of interstate commerce irre- 
spective of contrary opinions held by 
state court judges. 

As was indicated at the outset of this 
article, the Labor Management Rela- 
tions Act’s counterpart to the union 
shop amendment to the Railway Labor 
Act is Section 164(b),** and its ob- 
vious intent is to leave the state right- 
to-work legislation in full force and 
effect in the area it serves.4* Nor is the 
constitutionality of the Labor Manage- 
ment Relations Act any longer ques- 
tioned, after the favorable rulings in 


N.L.R.B. v. Jones and Laughlin Steel 





Ce Relying on Texas and a Orleans R. R. 
ce. . Brotherhood of Ry. and S. S. Clerks, 281 

s. 548, 50 S. Ct. 427, 74 L. ed. 1034 (1929). 
Virsinia Ry. Co. v. System Federation No. 
supra note 17; Brotherhood of RR. Sho Crafts 
v. Lowden, 86 F. 2d 458, 108 A.L.R. 1128 (10th 
Cir. 1936); sone States v. Carolene ew 
Co., 304 U. S. , 58 S. Ct. 778, 82 L. ed. 


(1937). 

32. 1 S.D. L. Rev. 133 (1956); 32 N.D. L. Rev. 
55 i956). 

33. Atlantic canst Line R. Co., 242 


Hudson 
N.C. 650, 89 S.E. Ra 5 (1955). 
34. 351 _U. S. 225, 76 S. Ct. 714, 100 L. ed. 


35. Hanson v_ Union Pacific R. R. Co., 
Nebr. 669, 71 N.W. 2d 526 (1955). 

36. U.S. Constitutional Amendments I and V. 

37. ) note 31 supra. 


Texas and New Orleans RR. Co. v. 
Brotherhood of Ry. and S.S. Clerks, supra 
no 

39. Virginia Ry. Co. v. System Federation 
No. 40, supra note 17. 

40. Adair v. United States, supra note 9. 

41. Railway Employes’ Department v. Han- 
son, supra note 34. 

42. See note 27 supra. 

43. Hudson v. Atlantic Coast Line R. Co., 
supra note 33. 

44. Lincoln Federal Labor Union No. 19129, 
A.F.L. v. Northwestern Iron and Metal Co., 

supra note 14. 

45. See note 30, supr 

46. 213 Ga. 279, 99 SE. 2d 101 (1957). 

47. See note 3 supra. 

48. See note 5 supra. 
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Corp.,*® and more recent decisions.5° 
In addition, the Railway Labor Act’s 
1951 union-shop amendment has been 
held valid by the Supreme Court.5! 
When these two factors of valid legis- 
lation are examined in the light of a 
declared national policy to further and 
foster collective bargaining it is sub- 
mitted that it is within the power of 
Congress to legislate so as to supersede 
state right-to-work statutes in the Labor 
Management Relations area, if Con- 
gress should deem that appropriate. 
The only difference between the Rail- 
way Labor Act as amended and the 
Labor Management Relations Act ap- 
pears to be one of means and method— 
not of constitutional authority or power 
to act. The declaration of Section 
152(11) of the Railway Labor Act as 
amended causes the state right to work 
statutes to be superseded, whereas 


Section 164(b) of the Labor Manage- 
ment Relations Act specifically allows 
the state statutes to control. In one 
case it is specific prohibition of state 
action, and in the other specific allow- 
ance. If Congress were to supersede 
state action under the Taft-Hartley Act 
with federal pre-emption, it would be 
nothing more than an application of 
an already validly declared means of 
furthering a national policy to a com- 
patible branch of the same field over 
which the Constitution grants Congress 
the power to regulate. In other words, 
the supersession of right to work laws 
under the Labor Management Relations 
Act would be utilizing the method of 
the Railway Labor Act, already held 
constitutional, in a very closely related 
area of interstate commerce, both Acts 
having been passed under the same de- 
clared national policy of settlement of 


American Bar Association: 


labor disputes by collective bargainin... 

After considering the history of co::- 
gressional treatment of collective bar- 
gaining; the legality of the Railway 
Labor and Labor Management Rela- 
tions Acts, the congruous similariiy 
between the two acts, and their repeti- 
tion of a declared purpose; and judi- 
cial approval of the 1951 Amendment 
to the Railway Labor Act—it is con- 
tended that the question posed in the 
opening sentence of this paper must be 
answered in the affirmative: Congress 
has the power to decree legislation 
which in effect can supersede state 
right-to-work laws in the area of indus- 
tries regulated by the Labor Manage- 
ment Relations Act of 1947, 





49. See note 21 supra. 

50. Weber v. Anheuser-Busch, Inc., 348 U. S. 
468, 75 S. Ct. 480, 99 L.ed.546 (1955); N.L.R.B. 
v. Edward G. Budd vg Co., 169 F. 2d 571 (6th 
Cir. 1948), cert. denied, 335 U. S. 908, 69 S. Ct. 
411, 93 L. ed. 441 (1948). 

51. See note 34 supra. 


Proposed Amendments to Constitution and By-Laws 


I. 

Notice is hereby given that Osmer 
C. Fitts, of Brattleboro, Vermont; John 
Shaw Field, of Reno, Nevada; Edward 
W. Kuhn, of Memphis, Tennessee; 
William Poole, of Wilmington, Dela- 
ware; and Lewis C. Ryan, of Syracuse, 
New York, members of the Association 
and members of the Committee on 
Rules and Calendar, herewith file with 
the Secretary of the American Bar 
Association the following proposed 
amendment to the Constitution of the 
Association: 


Article II, Section 1 of the Constitution 
of the American Bar Association shall 
be amended so that Lines 8 and 9 
thereof shall read as follows: 

“or in the By-Laws shall be construed 
to mean any State in the United States 
o: America, the Commonwealth of 
Puerto Rico, and the District of 
Columbia.” 

so that the last sentence of Section 1 
will read: 

“The term ‘State’ wherever used in 
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this Constitution or in the By-Laws 
shall be construed to mean any State 
in the United States of America, the 
Commonwealth of Puerto Rico, and 
the District of Columbia.” 


Il. 

Notice is hereby given that Osmer 
C. Fitts, of Brattleboro, Vermont; John 
Shaw Field, of Reno, Nevada; Edward 
W. Kuhn, of Memphis, Tennessee; 
William Poole, of Wilmington, Dela- 
ware, and Lewis C. Ryan, of Syracuse, 
New York, members of the Association 
and members of the Committee on 
Rules and Calendar, and Allan H. W. 
Higgins, of Boston, Massachusetts; Joe 
C. Barrett, of Jonesboro, Arkansas; 
Bert H. Early, of Huntington, West 
Virginia; Albert J. Harno, of Los 
Angeles, California; and Edward G. 
Knowles, of Denver, Colorado, mem- 
bers of the Association and members 
of the Committee on Scope and Corre- 
lation of Work, herewith file with the 
Secretary of the American Bar Associ- 


ation the following proposed amend- 
ments to the By-Laws of the Associ- 
ation: 


A. Article X, Section 6 of the By- 
Laws of the Association shall be 
amended as follows: 


1. Lines 9 through 30 shall be re- 
numbered as Lines 10 through 31. 

2. That there be added as Line 9— 
“Continuing Education of the Bar” 

B. Article X, Section 7 shall be 
amended as follows: 

1. Subsection (g) through (bb) be 
redesignated as subsections (h) 
through (cc), respectively. 

2. That there be added as subsection 
(g) a section to read as follows: 

“(¢) Continuing Education of the Bar 
This Committee shall serve the profes- 
sion in organizing and conducting a 
national program of continuing legal! 
training, which should include insti- 
tutes and lecture courses and the pub- 
lication of educational literature, in 
book and periodical form, primarily 
for general practitioners. The commit 
tee shall cooperate with Bar Associa 
tions, state and local, law schools, and 
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other organizations devoted to like ob- 
jectives in the educational field.” 


Ill. 

Notice is hereby given that Osmer 
C. Fitts, of Brattleboro, Vermont; John 
Shaw Field, of Reno, Nevada; Edward 
W. Kuhn, of Memphis, Tennessee; 
William Poole, of Wilmington, Dela- 
ware; and Lewis C. Ryan, of Syracuse, 
New York, members of the Association 
and members of the Committee on 
Rules and Calendar, and Robert G. 
Storey, Jr., of Dallas, Texas; John H. 
Lashly, of St. Louis, Missouri; and 
James R. Stoner, of Washington, D. C., 
members of the Association and mem- 
bers of the Membership Committee, 
and Allan H. W. Higgins, of Boston, 
Massachusetts; Joe C. Barrett, of Jones- 
boro, Arkansas; Bert H. Early, of 
Huntington, West Virginia; Albert J. 
Harno, of Los Angeles, California; and 
Edward G. Knowles, of Denver, Colo- 
rado, members of the Association and 
members of the Committee on Scope 
and Correlation of Work, herewith file 
with the Secretary of the American Bar 
Association the following proposed 
amendments to the Constitution and 
By-Laws of the Association: 


Members of the Board of Gov- 
ernors of the Association during 
a visit to the White House on May 20 
following their meeting in Wash- 
ington, 


A. Article II, Section 2 of the Con- 
stitution of the American Bar Associ- 
ation shall be amended as follows: 

1. In Line 5 delete the words— 
“was filed when accepted by the Board 
of Governors.” 

2. Add to Line 5 after the word “it”, 
the following: 

“is received at the Headquarters Office 
of the Association.” 

3. At the end of Line 5 add— 
“Secretary as he may be directed from 
time to time by the” 

4. In Line 9 delete the present words 
and substitute, 

“his resignation became effective.” 

so that the Section will read as follows: 
“Section 2. Resignation of Members. 
A member not in default in payment of 
dues, and against whom no complaint 
or charge is pending, may at any time 
file his resignation in writing with the 
Secretary, and it shall become effective 
as of the date it is received at the 
Headquarters Office of the Association. 
The Secretary as he may be directed 
from time to time by the Board of 
Governors may reinstate any member 
who has resigned, on his written appli- 
cation for reinstatement, without re- 
electing him, if his application is filed 
within one year after his resignation 
became effective.” 

B. Article II, Sections 3 and 4 of the 
Constitution of the American Bar As- 
sociation shall be renumbered as Sec- 
tions 4 and 5, respectively. 





Proposed Amendments to Constitution and By-Laws 


C. A new section shall be added to 
Article IL of the Constitution as 
follows: 

“3. Cancellation of Membership 

A member who is in default in pay- 
ment of dues, or against whom a com- 
plaint or charge is pending, may have 
his membership cancelled, upon his 
written request therefor. Such cancel- 
lation shall be effective and the mem- 
ber shall be dropped from the rolls as 
of the date the written request there- 
for is received at the Headquarters 
Office of the Association.” 

D. Article I, Section 1 of the By- 
Laws of the Association shall be 
amended by deleting from Lines 5 and 
6 of said Article the following: 

“age, residence address, business ad- 
dress, firm, if any, with which con- 
nected,” 

and substituting in lieu thereof: 

“date of birth, mailing address,” 

so that the second sentence of Section 
1 shall read: 

“The application shall contain the 
following information as to the appli- 
cant: Name, date of birth, mailing 
address, date of admission to bar, the 
applicant’s certificate that no discipli- 
nary proceedings are pending against 
him and that he has not been disbarred 
or suspended from the practice of law, 
or, if he has been so disbarred or sus- 
pended, the name of the tribunal so 
acting, the date of its action, and a 
copy of its judgment or order.” 
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American Bar Association: 


Program for the 1959 Annual Meeting 


The Assembly 
First Session 


Monday, August 24, 10:00 a. M. 
International Room, The Americana 
THE PRESIDENT PRESIDING 
Call to Order 
Invocation, The Right Reverend Henry I. Louttit, D.D., 
Bishop of South Florida 
Addresses of Welcome 
The Honorable LeRoy Collins, Governor of the State of 
Florida 
J. Lewis Hall, President of The Florida Bar 
Response 
Lewis F. Powell, Jr., Richmond, Virginia 
Introduction of Distinguished Guests 
Nomination of Five Assembly Delegates for Three-Year 
Terms 
Nomination and Election of Assembly Delegates To Fill 
Vacancies 
Presentation of Award to American Bar Association by 
the Freedoms Foundation 
Annual Address of the President, “Our First Responsibility” 
Presentation of Awards of Merit to Bar Associations 
Presentation of Awards of Merit to Cities Showing 
Greatest Improvement in Traffic Courts 
Presentation of Resolutions 
Eighteenth Annual Meeting of the American Bar Associa- 
tion Endowment, Jacob M. Lashly, President, St. Louis, 
Missouri 


Second Session 
Wednesday, August 26, 10:00 a. M. 
International Room, The Americana 
THE PRESIDENT PRESIDING 
Invocation, Dr. Joseph R. Narot, Rabbi, Temple Israel of 
Greater Miami 
Addresses by 
The Honorable Walter C. Owen, Q.C., President of The 
Canadian Bar Association 
(Additional speaker to be announced ) 


Third Session 
Thursday, August 27, 2:00 p. M. 
International Room, The Americana 
THE PRESIDENT PRESIDING 
Invocation, Dr. John Thompson, Pastor of the First 
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Christian Church of North Dade 
Presentation of Ross Bequest Award for 1959 
Address by 
(Speaker to be announced ) 
Consideration of Amendments to Constitution and By-Laws 
Report of Committee on Resolutions 


Fourth Session 


Annual Dinner 
Thursday, August 27, 7:30 P. M. 
International Room, The Americana 
THE PRESIDENT PRESIDING 

Invocation, The Most Reverend Coleman F. Carroll, D.D., 

Bishop of the Diocese of Miami 
Presentation of American Bar Association Medal 
Address by 

(Speaker to be announced) 
Presentation of the American Bar Association “Gavel 

Awards” to the Media of Information and Entertainment 
Introduction of Incoming President 


Fifth Session 
Friday, August 28 


Medallion Room, The Americana 
(Immediately following adjournment of the final session 
of the House of Delegates ) 
THE PRESIDENT PRESIDING 
Report by the Chairman of the House of Delegates of 
Action upon Resolutions Previously Adopted by the 
Assembly 

Action by the Assembly upon Any Resolutions Previously 
Adopted by the Assembly but Disapproved or Modified 
by the House 

Unfinished Business 

New Business 

Introduction of New Officers and Members of Board of 
Governors 

Adjournment sine die 


House of Delegates 
The House of Delegates will meet in the Medallion Room, 
The Americana, on Monday afternoon, August 24, at 
2:30 p. M. and Tuesday, August 25, at 9:30 a. M. and 2:00 
p. M., and Thursday and Friday, August 27 and 28, at 
9:30 A. M. 
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| PG 


Sati 
2:01 
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10: 


Mo 
2:0 
2:0 








Sections 


Administrative Law 
Joun B. Gace, CHAIRMAN, Kansas City, Missouri 
Counts JOHNSON, CHAIRMAN, ANNUAL MEETING 
ComMITTEE, Tampa, Florida 
Balmoral Club, The Balmoral 
Saturday, August 22 
12:30 p.M. Luncheon Meeting of Council and Committee 
Chairmen 
Heather Room, The Balmoral 

Saturday, August 22 


2:00 p.M. Meeting of Council and Committee Chairmen 


Heather Room, The Balmoral 
Sunday, August 23 
10:00 A. M. and 2:00 P. M. 
mittee Chairmen 


Meeting of Council and Com- 


Heather Room, The Balmoral 
Monday, August 24 
2:00 to 5:00 p. M. General Session 
2:00 to 2:15 p. M. Report of the Nominating Committee 
2:15to 3:15 p.m. Forum “How Can Undue and Unneces- 
sary Delay in Administrative Proceedings Be Elimi- 
nated?” 
Speakers: 
Introductory Remarks, Dante B. Fascell, Member of 
Congress from Fourth District of Florida 
“Role of Hearing Examiner in Agency Proceed- 
ings,” Harold L. Russell, Former Chairman, 
Section of Administrative Law, Atlanta, Ga. 
“Discovery, Pleadings and Stipulations”, Raoul 
Berger, Chairman Committee on Agency Rule 
Making, Section of Administrative Law, Wash- 
ington, D. C. 
“Use of Pretrial,” Bernard J. Gallagher, Chairman 
of National Committee, Section of Administra- 
tive Law, Washington, D. C. 
“Role of Agency on Review,” Donald C. Beelar, 
Immediate Past Chairman, Section of Administra- 
tive Law, Washington, D. C. 
3:15 to 5:00 Pp. M. 
Panel Discussion: “Other Aspects and Possible Solu- 
tions of Problems Incident to Unnecessary Delays” 
Moderator: Cody Fowler, Former President, Ameri- 
can Bar Association, Tampa, Florida 
Panel Members: 
William R. Connole, Member of Federal Power 
Commission, Washington, D. C. 
J. Earl Cox, Vice Chairman, Committee on Hearing 
Examiners, Section of Administrative Law, Wash- 
ington, D. C. 
John F. Cushman, Director, Office of Administra- 
tive Procedure, Department of Justice, Washing- 
ton, D. C. 
Robert W. Ginnane, General Counsel, Interstate 
Commerce Commission, Washington, D. C. 
Thomas G. Meeker, General Counsel, Securities 
and Exchange Commission, Washington, D. C. 
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C. Roger Nelson, Chairman of Securities Committee, 
Section of Administrative Law, Washington, D. C. 
Victor G. Rosenblum, Professor, Northwestern 
University, Evanston, Illinois 
Edward T. Tait, Member of Federal Trade Com- 
mission, Washington, D. C. 
Questions from the Floor 
Heather Room, The Balmoral 
Tuesday, August 25 
10:00 A. M. to 12:00 Noon General Session 
Committee Reports and Recommendations 
Heather Room, The Balmoral 
Tuesday, August 25 
2:00 p.m. General Session 
Address: (Speaker to be announced } 
2:45 to 4:30 Pp. M. 
Committee Reports and Recommendations 
4:30 to 5:00 Pp. M. 
Election of Officers and Council Members 
Kings Terrace, The Balmoral 
Tuesday, August 25 
6:30 p.M. Reception and Buffet Dinner 


Antitrust Law 
Husert Hickam, CHAIRMAN, Indianapolis, Indiana 


Carillon Room, The Carillon 
Sunday, August 23 
10:00 a. M. and 2:00 p.m. Committee Meetings 
Conference Room, The Carillon 
Monday, August 24 
8:00 a.m. Breakfast Meeting of the Council 
Silver Chimes Room (West), The Carillon 
Monday, August 24 
2:00 p.m. General Session, Hubert Hickam, Chairman, 
presiding. 
Subject: Current Antitrust Developments 

Developments in the Section 
The Chairman’s Report 
Report of the Nominating Committee, Edward 

R. Johnston, Chairman, Chicago, Illinois 
Election of Officers and General Business 
Address: 

“Developments in the Courts and the Federal Trade 
Commission”, Professor S. Chesterfield Oppen- 
heim, University of Michigan Law School, Ann 
Arbor, Michigan 

(Composite of Committee Chairmen’s Reports 
on Developments to be distributed in printed 
form at the session) 

Developments in Congress (The Latest Washington 
Thinking on New Antitrust Legislation), Marcus 
A. Hollabaugh, Chairman, Committee on Legisla- 
tion, Washington, D. C. 

Other Committee Reports 
Silver Chimes Room (West), The Carillon 
Tuesday, August 25 


9:30 a.m. General Session, Professor Milton Handler, 
Columbia University School of Law. Chairman, Com- 
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mittee on Information and Education, New York, New 
York, presiding 
Subject: 
Permissible Restrictions on Competition (Accentuat- 
ing the Positive in Antitrust) 
Protecting the Purchaser of a Going Concern, 
Robert H. Bork, Chicago, Illinois 
Preventing Competition by a Former Employee, 
Professor Harlan M. Blake, University of Min- 
nesota Law School, Minneapolis, Minnesota 
Providing for Orderly Marketing of Goods, 
Stanley D. Robinson, New York, New York 
Restrictions Normally and Reasonably Within the 
Patentee’s Pecuniary Reward, Laurence I. 
Wood, General Electric Company, New York, 
New York 


Silver Chimes Room (East), The Carillon 
Tuesday, August 25 
12:30 p.m. Luncheon, Hubert Hickam, Chairman, 
presiding 
Silver Chimes Room (West), The Carillon 
Tuesday, August 25 
2:00 p.mM. General Session, Professor Milton Handler, 
presiding 
Subject: 
A Workshop on Current Antitrust Problems 
This session of the Section will take the form of an 
informal workshop in which a panel of experts 
(names to be announced) will endeavor to discuss 
questions which members of the Section may 
present. Members are invited to bring their 
antitrust perplexities to this session. There is 
only one limitation—questions must be brief, 
pointed and of general interest. Inquiries on 
specialized subjects may be directed to the 
various committee and subcommittee chairmen at 
the conclusion of this meeting. 


Bar Activities 


ARCHIBALD M. Mu tL, Jr., CHAIRMAN, 
Sacramento, California 


Parlor 208, The Americana 
Saturday, August 22 
10:00 a. M. and 2:00 P.M. Meeting, Committee on Award 
of Merit 
Parlor 207, The Americana 
Sunday, August 23 
8:00 A.M. Council Breakfast Meeting 
Parlor 208, The Americana 
Sunday, August 23 
10:00 a. M. and 2:00 p.m. Meeting, Committee on Award 
of Merit 
Pan American Room, The Americana 
Monday. August 24 
2:00 p. M. General Session ' 
The Role of the Section of Bar Activities of the 
American Bar Association in the Coordination of 
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State and Local Bar Associations with the work o! 
the American Bar Association 

Speaker: 

Ben R. Miller, former Chairman, Section of Ba; 
Activities, Baton Rouge, Louisiana 
2:20 p.m. “How To Win an Award of Merit” 
Speakers: 

Glenn R. Jack, Chairman, Committee on Award of 
Merit, Section of Bar Activities, Oregon City. 
Oregon 

Presidents of some bar associations winning 1959 
Awards of Merit 

2:40 p.M. “Progress and New Developments in Electronic 
Research for Lawyers” 
Speaker: 

Vincent J. Biunno, Vice Chairman of Committee 
on Electronic Data Retrieval, Section of Bar 
Activities, Trenton, New Jersey 

3:00 p.m. “Law Office Operations and Lawyers Paper 
Work—The Road to Adequate Fees” 
Speakers: 

J. N. De Meo, Chairman, Legal Forms Committee. 
State Bar of California, Santa Rosa, California 

John C. Satterfield, Chairman, American Bar As- 
sociation Special Committee on Economics of 
Law Practice, Yazoo City, Mississippi 

Kenneth B. Sherouse, Jr., Chairman, Committee on 
Law Office Management, Section of Bar Activities, 
Miami, Florida 

Discussion of techniques of duplicating machines, 
standardization of office forms, filing systems, tele- 
phone answering, reception of clients, time record, 
billing and bookkeeping, dictation, how to work 
effectively with secretaries, supplies control, storage, 
development and promotion of young attorneys and 
incentive and compensation plans to retain young 
attorneys. 

5:00 p. M. Business Meeting 
Election of Officers 


Corporation, Banking and Business Law 
GreorceE C. Sewarp, CHAIRMAN, New York, New York 


Heather Room, The Balmoral 
Friday, August 2] 
8:30 to 9:30 a.m. Breakfast Meeting of Committee on 
Savings and Loan Associations 
Address of Welcome 
W. Robert Fokes, Tallahassee, Florida 
Argyle Room, The Balmoral 
Friday, August 21 
9:30 to 12:15 p.m. Meeting of Committee on Savings and 
Loan Associations, George C. Seward, Section Chairman. 
New York, New York, presiding 
Panel Discussion: Current Problems of Savings and 
Loan Associations 
Moderator: 
David A. Bridewell, Chairman, Committee on Sav 
ings and Loan Associations, Chicago, Illinois 










Fr 









The Open End Mortgage—Horace Russell, Chicago, 
Illinois 

Out-of-State Mortgage Lending, Buying and Participa- 
tions and the Dangers of the “Doing Business” 
Laws—William C. Prather, Chicago, Illinois 

Retirement, Pension, Profit-sharing and Deferred 
Compensation Contracts for Savings and Loan 
Associations— -Boyd Ewing, Nevada, Missouri 

Savings and Loan Associations as Secured Creditors 
in the Federal Bankruptcy Court-—Thomas Hal 
Clarke, Atlanta, Georgia 

The Role of Counsel to a Savings and Loan Associa- 
tioi—-Charles M. Robson, Joliet, Illinois 

Pension Plan Reporting and Other Current Tax 
Problems of Savings and Loan Associations— 
Milton I. Baldinger, Washington, D. C. 

How the Organization of Local Chapters of the Com- 
mittee on Savings and Loan Associations Can 
Help Attorneys for Savings and Loan Associations 
—Louis A. Marchisio, New York, New York 

Comprehensive State Savings and Loan Code Revision 
-—Edward S. Tesdell, Jr., Des Moines, lowa 

Confidential Nature of Associations’ Books and Rec- 
ords—Must They Be Produced Upon Subpoena?— 
—C. C. Small, Jr., Austin, Texas 


Heather Room, The Balmoral 
Friday. August 21 

12:30 to 2:15 p.m. Luncheon of Committee on Savings 
and Loan Associations, Churchill Rodgers, New York, 

New York, presiding 
1959 Legislation Affecting Savings and Loan Associa- 
tions—Thomas H. Creighton, Jr., Washington, D. C. 
1959 Legislation Affecting Mortgage Lending and 


Real Estate— T. Bert King, Washington, D. C. 


Argyle Room, The Balmoral 

Friday, August 21 
2:30 to 1:40 P.M. 
Loan 


Meeting of Committee on Savings and 
David A. Bridewell, Chairman, 
Chicago. Illinois, presiding 
Panel Discussion: Federal Home Loan Bank Board 
Regulation and Supervision 
Moderator: 


Associations, 


Horace Russell, Chicago. Illinois 

Review of Federal Home Loan Bank Board Super- 
vision—Horace Russell, Chicago, Illinois 

Administrative vs. Judicial Determination of the 
Federal Home Loan Bank Board—Bryce Curry, 
Washington, D. C. 

Procedures of Federal Home Loan Bank Board Com- 
pared with Procedures of Other Federal Banking 
Agencies—Kenneth G. Heisler, Washington, D. C. 

Enforcement Procedures Under Section 5(d) of the 
Home Owners Loan Act—-William F. McKenna, 
Los Angeles, California 

The Rule of Reason in Federal Home Loan Bank 
Board Administrative Action — Boyd Ewing, 
Nevada. Missouri 
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Embassy Room, The Balmoral 
Friday, August 21 
6:30 p.m. Dinner Meeting of Committee on Savings and 
Loan Associations, Herbert F. Sturdy, Los Angeles, 
California, presiding 
Speaker: 
Cody Fowler, Tampa, Florida 


Balmoral Club, The Balmoral 
Friday, August 21 
9:30 a.M. to 4:00 p.m. Meeting of Committee on Cor- 
porate Laws, Leonard D. Adkins, Chairman, New York 
New York, presiding 
Business meeting regarding the annotations to the 
Model Business Corporation Act 
12:30 p.m. Committee on Corporate Laws Luncheon 


Argyle Room, The Balmoral 
Saturday, August 22 
9:30 to 12:00 Noon Business Meeting of Committee on 
Savings and Loan Associations, David A. Bridewell, 
Chairman, Chicago, Illinois, presiding 
Section Headquarters Suite, The Americana 
Saturday, August 22 
12:30 to 4:00 P.M. 
Council 


Luncheon and Business Meeting of 


Balmoral Club, The Balmoral 
Sunday, August 23 
10:30 A. M. to 2:00 p.m. Business Meeting and Luncheon 
of Council and Committee Chairmen 


Embassy Room, The Balmoral 
Sunday, August 23 
2:30 to 4:30 p.m. Panel Discussion: Legislation Recom- 
mended by American Bar Association To Clarify Status 
of Federal Tax Liens, George C. Seward, Section Chair- 
man, New York, New York, presiding 
Jointly sponsored by the Sections of Corporation, 

Banking and Business Law; Real Property, Probate 

and Trust Law; Taxation; and Insurance, Negli- 

gence and Compensation Law of the American Bar 

Association 

Panel Members: 

Laurens Williams, Chairman, American Bar Associ- 
ation Special Committee on Federal Tax Liens, 
Washington. D. C. 

John J. Creedon, New York, New York, Moderator 

David A. Bridewell, Chicago, Illinois 

Alexander M. Heron, Washington, D. C. 

Kenneth M. Johnson, San Francisco, California 

R. Emmett Kerrigan, New Orleans, Louisiana 

Earl Q. Kullman, New York, New York 

Harry K. Mansfield, Boston, Massachusetts 

William T. Plumb. Jr., Washington, D. C. 

Daniel S. Wentworth, Chicago, Illinois 

Embassy Room, The Balmoral 
Monday, August 24 


2:30 to 4:30 p.m. Business Meeting, George C. Seward, 


Section Chairman, New York, New York, presiding 
Panel Discussion: Developments in Federal Regula- 
tion of Securities 
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Moderator: 

Arthur H. Dean, Chairman, Committee on Federal 
Regulation of Securities, New York, New York 

Developments in Rule 133—Allen E. Throop, New 
York, New York 

Inherent Problems in Brochures and Pre-Filing 
Publicity—Ralph H. Demmler, Pittsburgh, Penn- 
sylvania 

Warrants and Convertible Securities in Private 
Placements — Graham Sterling, Los Angeles, 
California, and Ralph C. Williams, Counsel, New 
England Mutual Insurance Company, Boston, 
Massachusetts 

Impact of Section 16 (b) on Stock Options— 
Thomas A. Halleran, New York, New York 

The Implications of Securities Exchange Commis- 
sion vs. Insurance Securities, Inc.—Vincent L. 
Broderick, General Counsel, National Association 
of Investment Companies, New York, New York 


Balmoral Club, The Balmoral 
Monday, August 24 
2:00 to 5:00 p. M. Meeting of Division of Food, Drug and 
Cosmetic Law. Charles Wesley Dunn, Division Chairman, 
New York, New York, presiding 
Introductory Reports 

Charles Wesley Dunn, Division Chairman, New 
York, New York 

Edwin L. Harding, Secretary, Battle Creek, 
Michigan 

Address by: 

LeRoy E. Burney, Surgeon General of United States 
Public Health Service, “Human Biological Drugs 
and Basic Drug Research” 

Discussion of Canadian Food and Drugs Act 

C. A. Morrell, Director of Food and Drug 
Directorate, Canadian Department of National 
Health and Welfare 

Discussion of Federal Food, Drug and Cosmetic Act 

John L. Harvey, Deputy Commissioner of Food and 
Drugs, United States Department of Health, 
Education and Welfare 

William W. Goodrich, Assistant General Counsel, 
United States Department of Health, Education 
and Welfare 

Discussion of Federal Meat Inspection Act 

A. R. Miller, Director of Meat Inspection Division, 
Agricultural Research Service, United States De- 
partment of Agriculture 

Discussion of Federal Narcotic Law 

H. J. Anslinger, United States Commissioner of 

Narcotics 
Floor Discussion 


Balmoral Club, The Balmoral 


Monday, August 24 

6:00 to 10:00 p.m. Dinner Meeting of Division of Food, 
Drug and Cosmetic Law, Charles Wesley Dunn, Division 
Chairman, New York, New York, presiding 
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Panel Discussion of 1958 Food Additives Amen. 
ment to Federal Food, Drug and Cosmetic Act 
Arthur A. Checchi, Assistant to Deputy Commis. 
sioner of Food and Drugs, United States Depari- 
ment of Health, Education and Welfare 

Kenneth E. Mulford, Assistant to the Executive Vice 
President of Atlas Powder Co. and Chairman of 
the Food Additives of Manufacturing Chemists’ 
Association, Wilmington, Delaware 

Bernard L. Oser, President of Food and Drug 
Research Laboratories, Inc., New York, New 
York 

Charles W. Kaufman, Director of Research and 
Development of National Dairy Products Cor- 
poration and President of Packaging Institute. 
New York, New York 

Panel Discussion of Proposed Color Additive Amend- 
ments to Federal Food, Drug, and Cosmetic Act 
Arthur T. Schramm, Resident Manager of New 

York Branch, National Aniline Division of Allied 
Chemical Corporation and Chairman of Certified 
Color Industry Committee. New York, New York 
Edward Brown Williams, Washington, D. C. 
Fuller Holloway, General Counsel of The Toilet 
Goods Association, Washington, D. C. 
Paul R. Dohl, General Counsel of Norwich Phar- 
macal Company, Norwich, New York 

The Projects of Uniform Food Codes in Latin 
America and in Europe 
Julius G. Zimmerman (in absentia), Foreign Law 

Editor of the Food Drug Cosmetic Law Journal. 
New York, New York 


Floor Discussion 


Balmoral Club, The Balmoral 
Tuesday, August 25 
9:30 to 12:00 Noon Meeting Committee on Corporate 
Law Departments 
Panel Discussion: The Role of the Corporation in 
Public Affairs, John S. Tennant, General Counsel 
United States Steel Corporation, New York, New 
York, presiding 
Speakers: 
William T. Gossett, Vice President and General 
Counsel, Ford Motor Company 
Leland Hazard. Professor of Industrial Administra- 
tion and Law at Carnegie Institute of Technology. 
formerly Vice President and General Counsel. 
Pittsburgh Plate Glass Company 
Harold C. Lumb. General Counsel, Republic Stee! 
Corporation 
Laurence I. Wood, Labor and Government Relations 
Counsel, General Electric Company 


Embassy Room and Balmoral Club, The Balmoral 
Tuesday, August 25 
12:30 to 2:00 p.m. Section Luncheon 
Speaker: 
Raymond J. Saulnier, Chairman, President Eisen- 
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hower’s Council of Economic Advisers, “Policies 
Needed To Promote Economic Growth and Pre- 
vent Inflation” 


Embassy Room and Balmoral Club, The Balmoral 
Tuesday, August 25 
2:30 to 4:30 p. M. Business Meeting, George C. Seward, 
Section Chairman, New York, New York, presiding 
Panel Discussion: “Changes in Our Economy, Institu- 
tions and Human Relationships Likely To Be 
Brought About During the Next Decade by the 
Scientific Breakthroughs Now Occurring” 
Moderator: Herbert F. Sturdy, Los Angeles, Cali- 
fornia 
Panel Members: 
General Bernard Schriever, Commander of the Air 
Research and Development Command, United 
States Air Force, Washington, D. C. The Military 
Viewpoint 
Dr. Homer Joseph Stewart, Director of the Office of 
Program Planning and Evaluation of the National 
Aeronautics and Space Administration, Washing- 
ton, D. C., The Civilian Government Viewpoint 
Dr. Burton F. Miller, Vice President for Advanced 
Systems Planning of Thompson Ramo Wool- 
dridge, Inc., Los Angeles, California. The Private 
Industry Viewpoint 
Section Business 
Section Headquarters Suite, The Americana 
Tuesday, August 25 
1:45 to 5:15 p. M. Business Meeting of Council 
Criminal Law 
Rurus Kine, CHAIRMAN, Washington, D. C. 
Florida Room, Bal Harbour Hotel 
Monday, August 24 
2:00 p. M. General Session 
Subject: “Pros and Cons of Capital Punishment”, 
James V. Bennett, Section Vice Chairman, presiding 
Moderator: Professor Thorsten Sellin, University of 
Pennsylvania 
Panel Members: 
The Honorable Michael V. Di Salle, Governor of the 
State of Ohio 


(Additional members to be announced) 


Florida Room, Bal Harbour Hotel 
Tuesday, August 25 
10:00 a. M. General Session, Charles L. Decker, Section 
\ssistant Secretary, presiding 
Subject: “Labor Racketeers—Diagnosis and Treat- 
ment” 
Panel Members: 
Erwin D. Canham, President, Chamber of Com- 
merce of the United States of America and Editor, 
The Christian Science Monitor 
(Additional members to be announced) 


Florida Room, Bal Harbour Hotel 
Tuesday, August 25 
General Session, John R. Snively, Council 


2:0 P.M. 
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Member, presiding 
Subject: “Modern Attitudes Towards Crime—an Ap- 
praisal of Present Trends” 
Panel Members: 
George C. Doub, Assistant Attorney General, Civil 
Division, Department of Justice 
Honorable Thomas D. McBride, Supreme Court of 
Pennsylvania 
Professor Francis A, Allen, University of Chicago 
Law School 
Florida Room, Bal Harbour Hotel 
Wednesday, August 26 
2:00 p.M. Section Business Meeting, Rufus King, Chair- 
man, presiding 
Premiere showing of film on Forensic Pathology, 
produced by William S. Merrell Company, in co- 
operation with The American Medical Association 
and the American Bar Association 
Election of Officers 
Committee Reports 
New Business 


Family Law 
Goprrey L. Munter, CuarrMan, Washington, D. C. 
Card Room, The Sea View 
Sunday, August 23 
3:00 p.M. Meeting of Council 
Card Room, The Sea View 
Monday, August 24 
8:30 A.M. Breakfast Meeting of Council 
Florida Room, The Sea View 
Monday, August 24 
2:00 P.M. 
Honorable Godfrey L. Munter, Section Chairman 
and Judge, Domestic Relations Branch of The 
Municipal Court for the District of Columbia, 
presiding 


General Session 


Subject: “The Judge’s Viewpoint on Domestic Rela- 
tions Practice” 

Moderator: Honorable Carl E. Wahlstrom, Chairman, 
Section Committee on Judges—Their Role in Do- 
mestic Relations, and Judge, Probate Court, Worces- 
ter County, Massachusetts 

Speakers: 

Honorable Marshall V. Wiseheart, Presiding Judge, 
Circuit Court of Dade County, Florida 
Honorable William A. Herin, Judge, Circuit Court 
of Dade County, Florida 
4:00 P.M. 
Reports of Officers and Committees 


Business Meeting 


Appointment of Nominating Committee 
Card Room, The Sea View 
Tuesday, August 25 
8:30 a.M. Breakfast Meeting of Council 
Florida Room, The Sea View 
Tuesday, August 25 
10:00 a.m. General Session 
Honorable Paul W. Alexander, Section Vice Chair- 
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man and Judge, Court of Common Pleas, Division 
of Domestic Relations, Toledo, Ohio, presiding 
Panel Discussion: 
“Practical Aspects of Matrimonial Litigation” 
Moderator: 

Morris N. Hartman, Member Section Council, Fliz- 

abeth, New Jersey 
Participants: 

Aaron L. Tilton, Chairman, Section Committee on 
The Practicing Lawyer, Milwaukee, Wisconsin, 
“Separation Agreements” 

Elizabeth S. Freret, Washington, D. C., “Tax Prob- 
lems and Liabilities” 

M. Jay Berliner, Chairman, Section Membership 
Committee, Miami, Florida, “Validity of Foreign 
Divorce Decrees” 

Florida Room, The Sea View 
Tuesday, August 25 
2:00 p.M. General Session 

Honorable Paul W. Alexander, Vice Chairman, 

presiding 
Panel Discussion: 

“Approaches to Family Problems—the Court, the 

Lawyer, the Social Worker” 
Moderator: 

Sol Morton Isaac, Member Section Council, Colum- 

bus, Ohio 
Participants: 

Honorable Benson Trimble, Judge, Fourth Circuit 
Court. Nashville, Tennessee 

Earl A. McNabb, Nashville, Tennessee 

William F. Moynihan, Executive Director, Family 
and Child Service of Nashville. Nashville, Ten- 
nessee 

Question and Answer Period 
Florida Room, The Sea View 
Tuesday, August 25 
8:00 p.M. General Session 
Honorable Paul W. Alexander, Vice Chairman, 
presiding 
Subject: 
“The Lawyer and the Psychiatrist in Family Cases” 
Speaker: 

Dr. Robert G. Foster, Director, Marriage Counsel- 
ing Service and Training Program, Menninger 
Foundation, Topeka, Kansas. 

Subject: “Should the Courts Continue To Recognize 

Common Law Marriages?” 

Speaker: Morris Ploscowe, Chairman, Section Com- 
mittee on Marriage Law, New York. New York 
Discussion Period Conducted by Carl F. Ingraham, 
Chairman, Section Committee on Custody, Birming- 
ham. Michigan 
Card Room, The Sea View 
Wednesday, August 26 
8:30 a.M. Council Breakfast 
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Palladio Room, The Sea View 
Wednesday, August 26 
12:30 p.m. Section Luncheon 
Subject: “The Armed Services and Family Law” 
Speaker: Captain William C. Mott, Deputy and Assisi. 
ant Judge Advocate General of the United States 
Navy 
Florida Room, The Sea View 
Wednesday, August 26 
2:00 p.M. General Session 
Honorable Gustav L. Schramm, Chairman, Section 
Committee on Juvenile Law and Procedure, and 
President Judge, Juvenile Court of Allegheny Coun- 
ty, Pittsburgh, Pennsylvania, presiding 
Subject: “Juvenile Court Problems and Procedures” 
Speakers: 
Honorable Orman W. Ketcham, Judge, Juvenile 
Court of the District of Columbia 
Honorable O. D. Howell, Jr., Judge, Juvenile and 
Domestic Relations Court, Tampa, Florida 
Subject: “Support and Education of Illegitimates” 
Speaker: Honorable Wallace E. Sturgis, Chief Judge, 
District Court of Appeal, Tallahassee, Florida 
4:00 p.M. Business Meeting 
Report of Nominating Committee 
Election of Officers and Council Members 
Unfinished Committee Reports 
Unfinished Business 
New Business 


Insurance, Negligence and Compensation Law 
STANLEY C. Morris, CHAIRMAN, Charleston. West Virginia 


Baccarat Room, The Deauville 
Sunday, August 23 
12:30 p.m. Luncheon Meeting, Officers, Members of the 
Council and Committee Chairmen 


Embassy Room, The Balmoral 
Sunday, August 23 
2:30 to 4:30 p. M. Panel Discussion: Legislation Recom- 
mended by American Bar Association To Clarify Status 
of Federal Tax Liens, George C. Seward. Chairman. 
Section of Corporation, Banking and Business Law, New 
York. New York, presiding 
Jointly sponsored by the Sections of Corporation. 
Banking and Business Law; Real Property. Probate 
and Trust Law: Taxation; and Insurance, Negli- 
gence and Compensation Law of the American Bar 
Association (see program of Section of Corporation, 
Banking and Business Law at page 719) 


Napoleon Room No. 1, The Deauville 
Monday, August 24 


8:00 a.M. General Section Breakfast. Stanley C. Morris. 
Chairman. presiding 
Guest Speaker: C. Joseph Stetler, Director of the Law 
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Division, The American Medical Association, Chi- 
cago, Illinois 
Subject: “Medico-Legal Professional Cooperation” 


Napoleon Room No. 1, The Deauville 
Monday, August 24 
12:00 Noon Luncheon, Stanley C. Morris, Chairman, pre- 
siding 
Guest Speaker: Admiral Felix B. Stump, U.S.N. 
(Retired), formerly Commander in Chief, Pacific 
and United States Pacific Fleet, currently Vice 
Chairman and Chief Executive Officer of the Free- 
doms Foundation 
Subject: “Communist China Today” 


Napoleon Room No. 1, The Deauville 
2:00 p.M. General Session, Stanley C. Morris, Chairman, 
presiding 

Joint Program presented by the following committees: 
Marine and Inland Marine Insurance Law, John M. 

Aherne, Chairman, New York, New York 
Fire Insurance Law, George W. Clarke, Chairman, 
Seattle, Washington 

“Canada and United States Look at the St. Lawrence 
Seaway” 

Canadian Representative, the Honorable George R. W. 
Owen, Court of Queen’s Bench, Montreal, Province 
of Quebec 

United States Representative, Harry C. Shriver, Gen- 
eral Counsel, St. Lawrence Seaway Development 
Corporation, Massena, New York 

3:00 p.M. Recess 
3:10 Pp. mM. Courtroom Scene—“Demonstration Argu- 
ment”, John M. Aherne, presiding 

Demonstration argument of the defendant’s motion for 
a directed verdict under Rule 50 (b) F.R.C.P., and 
plaintiff’s cross motion for a new trial. 

Counsel: 

Garl J. Watkins, Seattle, Washington 

James I. Teague, Little Rock, Arkansas 

George J. Baya, Miami, Florida 

Francis P. Conroy, Jacksonville, Florida 
5:00 p.M. Adjournment of Session 


The Deauville 
Tuesday, August 25 
5:00 A.M. Breakfast Meetings: 
Charlemagne Room (Section A)—Committee on 
Health and Accident Insurance Law, Committee on 
Life Insurance Law, and Committee on Regulations 
of Insurance Companies 
Charlemagne Room (Section C) —Committee on Auto- 
mobile Insurance Law 
Casanova Room (Section A)—-Committee on Casualty 
Insurance Law and Committee on Workmen’s Com- 
pensation and Employer’s Liability Insurance Law 
Casanova Room (Section B)—-Committee on Fidelity 
and Surety Insurance Law 
Baccarat Room (Section A)—Committee on Trial 
Tactics, Committee on Rules and Procedure. and 
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Committee on Aviation Insurance Law 

Baccarat Room (Section C)—Committee on Fire 
Insurance Law and Committee on Marine and In- 
land Marine Insurance Law 


Napoleon Room No. 1, The Deauville 
Tuesday, August 25 
9:30 a.M. General Session, Stanley C. Morris, Chairman, 
presiding 
Committee on Fidelity and Surety Insurance Law, 
Charles C. Howell, Jr., Chairman, Jacksonville, 
Florida 
“Forgery in the Law of Insurance”, Stewart Maurice, 
New York, New York 
10:15 a.m. Recess 
10:25 a.m. Committee on Automobile Insurance Law. 
George E. Allen, Chairman, Richmond, Virginia 
“The Evaluation and Settlement of Personal Injury 
Claims” 
Speakers: 
Raoul D. Magana, Los Angeles, California 
Wilbur W. Jones, Columbus, Ohio 
12:15 p.m. Adjournment of Session 


Napoleon Room No. 1, The Deauville 
Tuesday, August 25 
2:00 p.M. General Session, Stanley M. Morris, Chairman, 
presiding 
Committee on Health and Accident Insurance Law. 
G. Robert Muchemore, Chairman, Omaha, Nebraska 
“Misrepresentations, Fraudulent or Otherwise, and 
the Dilemma of the Claim Man”, Thomas A. 
Harnett. New York, New York 
2:45 p.M. Committee on Aviation Insurance Law, George 
I. Whitehead, Jr., Chairman, New York, New York 
“The Jet Airplane and Its Results”, Wilbur Morrison, 
Executive Vice President, Latin American Division, 
Pan American World Airways 
3:30 p.m. Recess 
3:40 p.m. Committee on Casualty Insurance Law, Wil- 
liam L. Shumate, Chairman, New York, New York 
“The Growing Cost of Tort Litigation and Its Sig- 
nificance to the Public and to the Legal Profession”. 
E. A. Cowie, Hartford, Connecticut 
4:30 p.m. Adjournment of Session 


Pool Area, The Deauville 
Tuesday. August 25 
6:30 p.m. Reception—Cocktails:— All Section Members 
Attending Dinner Dance (Admission by ticket) 
Casanova Room, The Deauville 


7:30 p.M. Dinner Dance and Entertainment 


Casanova Room, The Deauville 
Wednesday, August 26 
12:00 Noon General Section Luncheon, Stanley C. Morris, 
Chairman, presiding 
Guest Speaker: 
Sylvester C. Smith, Jr., Chairman, House of Dele- 
gates of the American Bar Association 


July, 1959 + Vol. 45 723 





Program for 1959 Annual Meeting 


Napoleon Room No. 1, The Deauville 

Wednesday, August 26 

2:00 p.m. General Session, Stanley C. Morris, Chairman, 
presiding 

Committee on Life Insurance Law, Donald Q. Taylor, 
Chairman, Greensboro, North Carolina 

“The Ramifications of the Welfare and Pension Plan 
Disclosure Act” 

Speakers: 
Eugene A. Kenney, Washington, D. C. 
The Honorable John J. Gilhooley, Assistant Secre- 

tary of Labor, Washington, D. C. 

3:20 p.m. Committee on Workmen’s Compensation and 
Employer’s Liability Insurance Law, Edmund D. Leon- 
ard, Chairman, San Francisco, California 

“The Future of Workmen’s Compensation” 
Speakers: 
Noel S. Symons, Buffalo, New York 
Charles P. Scully, San Francisco, California 

4:10 p.m. Committee on Rules and Procedure, Richard 
W. Galiher, Chairman, Washington, D. C. 

“Results of the 1958 Amendments Affecting Jurisdic- 
tion of the Courts”, C. Clyde Atkins, Miami, Florida 

5:00 p.M. Adjournment of Session 


Napoleon Room No. 1, The Deauville 
Thursday, August 27 
9:30 a.M. General Session, Stanley C. Morris, Chairman, 
presiding 
Committee on Trial Tactics, Charles E. Pledger, Jr., 
Chairman, Washington, D. C. 
Moderator: 
Honorable Alexander Holtzoff, United States Dis- 
trict Judge for the District of Columbia 
“The Pennsylvania Rules: (1) 4d Damnum Shall 
Not Be Revealed to Juries; and (2) Estimates 
of Dollar Amounts of Damages for Pain and 
Suffering by Hours, Day, Month, Year or in 
Toto Shall Not Be Furnished Juries” 
Speakers: 
Affirmative—A. Lee Bradford, Miami, Florida 
Negative —Clarence E. Martin, Jr., Martinsburg, 
West Virginia 
11:00 A.M. Business Meeting 
Reports of Officers and Committees on Membership, 
Publications and Miami Beach Arrangements 
Election of Officers and Council Members 
Presentation of New Officers and Council Members 
Unfinished Business 
New Business 
Adjournment 


International and Comparative Law 
Homer G. ANGELO, CHAIRMAN, San Francisco, California 


Charlemagne Room, The Deauville 
Sunday, August 23 
10:00 A.M. Meeting of Council 
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12:15 p.m. Council Luncheon 
Napoleon Room No. 3, The Deauville 
Sunday, August 23 
2:00 p.m. General Session 
Committee Reports 
Napoleon Room No. 3, The Deauville 
Monday, August 24 
2:00 p.M. General Session 
New Business 
Richelieu Room, The Deauville 
Tuesday, August 25 
8:00 a.m. Joint Breakfast with the American Foreign 
Law Association, Victor C. Folsom, Chairman, presiding 
Speaker: 

Benjamin Busch, New York, New York, “Recent 
Developments in Proof of Foreign Law” 
Napoleon Room No. 3, The Deauville 

Tuesday, August 25 
9:30 a.M. General Session 
Election of Officers and Council Members 
Richelieu Room, The Deauville 
Tuesday, August 25 
12:15 p.m. Annual Luncheon, Homer G. Angelo, Chair- 
man, Section of International and Comparative Law, 
presiding 
(Speaker to be announced) 
Napoleon Room No. 3, The Deauville 
Tuesday, August 25 
2:00 Pp. M. Special Symposium, Harry LeRoy Jones, 
Chairman, Washington, D. C. 
I. Pretrial and Trial Techniques in International Liti- 
gation 

“Serving Process, Subpoenas and Other Documents 
in Foreign Territory” 

“Taking Evidence by Deposition and Letter Roga- 
tory and Obtaining Documents in Foreign Ter- 
ritory” 

“Proving Foreign Law” 

II. Work of the Commission on International Rules of 
Judicial Procedure 

(Speakers to be announced) 

4:30 P.M. Meeting of New Officers and Council Members 


Peacock Alley, The Deauville 
Tuesday, August 25 
5:45 to 7:00 p.m. Reception in Honor of Distinguished 
Foreign Guests 
Sponsored by the Inter-American Bar Association in 
Cooperation with the Section of International and 
Comparative Law of the American Bar Association 
and the International Bar Association. 


Judicial Administration 
Emory H. Nites, CHAIRMAN, Baltimore, Maryland 


Headquarters—Parlor 210, The Americana 
Bal Masque Room, the Americana 
Monday, August 24 


12:15 p.m. Luncheon for Judges, Honorable Glenn Ter- 
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rell, Chief Justice of the Supreme Court of Florida, 

presiding 

Speaker: Sir Seymour Karminski, Judge of the High 
Court of Justice, London, England 


International Room (Section A), The Americana 
Monday, August 24 
2:00 p.M. Law and the Layman Conference, Jointly 
Sponsored by the Standing Committee on Traffic Court 
Program in Cooperation with the President’s Committee 
for Traffic Safety, Mr. Justice Clark, Associate Justice, 
United States Supreme Court, presiding 
Call to Order 
Introduction of Honorable Stanley N. Barnes, United 

States Court of Appeals, Chairman, Law and Lay- 

man Committee, Section of Judicial Administration, 

Los Angeles, California, presiding 

Welcome, Honorable LeRoy Collins, Governor of the 

State of Florida 

Filmed message from The President of the United 
States 
Address by: 

Erwin D. Canham, Editor, The Christian Science 
Monitor, and President of the United States 
Chamber of Commerce, “The Importance of Citi- 
zens’ Support in Upgrading Traffic Courts” 

Memorial to Honorable Bolitha J. Laws, by Honorable 

Alfred P. Murrah, Judge, United States Court of 

Appeals, Oklahoma City, Oklahoma 


Barbados Room (Caribbean Suite), The Americana 
Monday, August 24 
2:00 p.m. Conference of State Trial Judges, Honorable 
Abraham L. Marovitz, Chief Justice. Criminal Court of 
Cook County, Illinois, presiding 


International Room, The Americana 
Monday. August 24 
7:00 p.M. Annual Dinner in Honor of the Judiciary, 
Honorable Emory H. Niles, Chairman, presiding 
Speaker: 
Mr. Justice Stewart, Associate Justice, Supreme 
Court of the United States 


Basque Room, Barcelona Hotel 
Tuesday, August 25 


9:30 a.m. Law and the Layman Conference, Jointly 
Sponsored by the Standing Committee on Traffic Court 
Program in Cooperation with The President’s Committee 
for Traffic Safety, Mr. Justice Clark. Associate Justice, 
United States Supreme Court, presiding 

Fight Panel Sessions: 

Presentation of the film “Procedure in the Traffic 
Court Room”, sponsored by the American Bar 
Association 

Discussion on what each group can do to help up- 


grade traffic courts to the level depicted by the 
film 


Caribbean Suite, The Americana 


Tuesday, August 25 
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10:00 4. mM. Panel Discussion: Pretrial and Interlocutory 
Proceedings in the English Courts, Honorable Philbrick 
McCoy, President, Institute of Judicial Administration, 
presiding 

Participants from London, England: 

Sir Seymour Karminski, Judge of the High Court of 
Justice 

Sir Kenneth Diplock, Judge of the High Court of 
Justice 

Sir George Phillips Coldstream, Clerk of the Crown 
in Chancery 

Sir Bertram Long, Senior Registrar, Probate Regis- 
try 

Kenneth Carpmael, Q.C., Leader of the Admiralty 
Bar 

Arthur Sigismund Diamond, Master of the Supreme 
Court (Queen’s Bench Division) 

William Jean Fell, Clerk of the Lists 

William Francis Spencer Hawkins, Master of the 
Supreme Court (Chancery Division) 


International Room (Section A), The Americana 
Tuesday, August 25 
12:30 p.m. Joint Luncheon with Standing Committee on 
Legal Aid Work and National Legal Aid and Defender 
Association, Richard Bentley, Chairman, Standing Com- 
mittee on Legal Aid Work, presiding 
Remarks: 
Ross L. Malone, President, American Bar Associ- 
ation 
John D. Randall, President Nominee, American Bar 
Association 
Orison S. Marden, President, National Legal Aid 
and Defender Association 
Honorable Emory H. Niles, Chairman, Section of 
Judicial Administration 
Address by: 
Whitney North Seymour, President-Elect Nominee, 
American Bar Association 


Basque Room, Barcelona Hotel 
Tuesday, August 25 
12:30 p.m. Luncheon, Mr. Justice Clark, Associate Jus- 
tice, United States Supreme Court, presiding 
Addresses by: 
Erle Stanley Gardner, Temecula, California, “The 
Need for Obedience to Law” 
Mr. Justice Brennan, Associate Justice, United 
States Supreme Court, “Summarizing Conference 
Objectives” 
Closing Remarks: 
Mr. Justice Clark, Associate Justice, United States 
Supreme Court 


Caribbean Suite, The Americana 


Tuesday, August 25 
2:00 p.m. Panel Discussion: Pretrial in State Courts, 
Honorable Ralph H. Pharr, Superior Court, Atlanta 
Judicial Circuit, Atlanta, Georgia, presiding 
Participants: 
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“How To Do Pretrial in State Courts’, Honorable 
Vernon G. Bentley, Judge of the District Court, 
Laramie, Wyoming 

“How the Plaintiff's Lawyer Thinks Pretrial Should 
Be Done in State Courts”, Perry Nichols, Miami, 
Florida 

“How Defendant’s Lawyer Thinks Pretrial Should 
Be Done in State Courts”, A. Harold Frost, New 
York, New York 

“Brief Comments on Pretrial in State Courts”, 


Harry D. Nims, New York, New York 
Basque Room, Barcelona Hotel 


Tuesday, August 25 

2:30 p.M. Special Session for Traffic Court Judges and 
Prosecutors on the Role of Courts in the Balanced Traffic 
Program 


Caribbean Suite, The Americana 
Wednesday, August 26 
2:00 p.m. Panel Discussion: Impartial Medical Testi- 
mony, Honorable Emory H. Niles, Chief Judge of the 
Supreme Bench of Baltimore, presiding 
Speakers: 
Honorable Aron Steuer, Justice of the Supreme 
Court of New York, First Department 
G. C. A. Anderson, Baltimore, Maryland 
Howard Craig, M.D., Director of New York Acad- 
emy of Medicine, New York, New York 
Caribbean Suite, The Americana 
Thursday, August 27 
10:00 a.m. Annual Meeting—Section of Judicial Admin- 
istration, Honorable Emory H. Niles, Chairman, pre- 
siding 
Report by Chairman 
Election of Officers 
Panel Discussion: Judicial Reform in the States, 
J. Wesley McWilliams, Philadelphia, Pennsylvania, 
presiding 
Speakers: 
Honorable Spencer A. Gard, County Court House, 
Tola, Kansas 
Daniel J. Reidy, New York, New York 
Honorable Harvey H. Uhlenhopp, District Court, 
Hampton, Iowa 
(Additional speaker to be announced) 


Junior Bar Conference 
KirK McAtpin, CHAIRMAN, Savannah, Georgia 

Headquarters: Conference registration and information 

headquarters will be located in the Hotel Fontainebleau 

lobby adjacent to the Rosewood Room on Friday (open 

12 Noon—6:00 P.M.) and in the lobby adjacent to the 

LaRonde Room on Saturday (open 9:00 a.m.—6:00 

P.M.) 


Conference Room, Hotel Fontainebleau 
Thursday, August 20 
9:00 A.M. to 5:00 P.M. Meeting of Award of Achieve- 
ment Judges 
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Chairman’s Suite, Hotel Fontainebleau 
Friday, August 21 
9:00 A.M. Meeting of Officers and Directors 


Conference Room, Hotel Fontainebleau 
Friday, August 21 
9:00 a.M. to 5:00 p.M. Meeting of Award of Achieve. 
ment Judges 


Louis Philippe Room, Hotel Fontainebleau 
Friday, August 21 
1:30 to 5:00 p.M. Meeting of Executive Council 


Rosewood Room, Hotel Fontainebleau 
Friday, August 21 
6:00 to 8:00 p. M. Reception 


Rosewood Room, Hotel Fontainebleau 
Saturday, August 22 
8:00 A.M. Breakfast, William Reece Smith, Jr.. National 
Secretary, presiding 
Invocation 
Speaker: Gilles Rouleau, President, Junior Bar Section, 
The Canadian Bar Association, Baie-Comeau, Que- 
bec, Canada 
Response: Raleigh Green, Permanent Chairman, Inter- 
planetary Space Committee, Junior Bar Section of 


The Florida Bar 
Conference Room, Hotel Fontainebleau 
Saturday, August 22 


9:00 a.M. to 4:00 p.M. Meeting of Award of Achieve- 
ment Judges 


LaRonde Room, Hotel Fontainebleau 

Saturday, August 22 
9:00 A.M. Meeting of Conference Assembly 

Call to Order: Kirk McAlpin, Chairman 

Roll Call 

Presentation of Petitions of Affiliating Organizations 

Election of Speaker and Clerk of Conference Assembly 

Conducted by Robert R. Richardson, Retiring 


Speaker of Conference Assembly 


LaRonde Room, Hotel Fontainebleau 
Saturday, August 22 
9:45 a.m. First General Session of Membership, Kirk 
McAlpin, Chairman, presiding 
Announcement of Appointments to: 
Nominating Committee 
Resolutions Committee 
9:50 a.M. Summary of Annual Meeting Activities, 
Thomas H. Barkdull, Jr., and Robert C. Ward, Co- 
Chairmen of Local Arrangements 
10:00 a. m. “Perry Mason in Miami Beach,” Erle Stan- 
ley Gardner, author of “Perry Mason” series, Temecula, 
California 
10:45 A.M. “Preparation for Settlement or Trial”, 
For the plaintiff: Melvin M. Belli, San Francisco, 
California 
For the defense: Josh H. Groce, San Antonio, Texas 
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Rosewood Room, Hotel Fontainebleau 
Saturday, August 22 
12:00 Noon Luncheon, Kirk McAlpin, Chairman, pre- 
siding 
Invocation 
Speaker: Carl F. Conway, President, Iowa State Bar 
Association, Osage, lowa 


LaRonde Room, Hotel Fontainebleau 
Saturday, August 22 

1:45 P.M. 

Membership, Gibson Gayle, Jr., Vice Chairman, pre- 


Continuation of First General Session of 


siding 
2:00 p.m. “Congress and Its Investigators”, 
Bennett Williams, Washington, D. C. 
2:45 p.M. “Lawyers in Politics and Government” 
Moderator: George W. Abbott, Solicitor, Department 
of the Interior, Washington, D. C. 
Speaker: David W. Kendall, Special Counsel to the 
President of the United States, Washington, D. C. 
3:30 p.M. “Corporate Law Practice and Outside Coun- 
sel” 


Edward 


James M. Ballengee, Attorney, Sears, Roebuck & 
Company, Eastern Division, Philadelphia, Penn- 
sylvania 

Leon FE. Hickman, Vice President and General 
Counsel, Aluminum Company of America, Pitts- 
burgh, Pennsylvania 

George W. Rauch, Vice President and General 
Counsel, The Greyhound Corporation. Chicago, 
Illinois 

4:15 p.M. Presentation of Awards of Achievement 
1:30 p.m. “Other American Bar Association Sections and 
Activities” 

Richmond C. Coburn, Junior Bar Conference 
Liaison Representative from the American Bar 
Association’s Board of Governors, St. Louis, 
Missouri 

5:00 p.m. Circuit Caucuses 

For election of Executive Council representatives 
from the First, Third, Fifth, Seventh, Ninth, 
Eleventh and District of Columbia Districts 


Pool Area, Hotel Fontainebleau 
Saturday, August 22 
7:00 p.m. Reception Sponsored by Junior Bar Section of 
The Florida Bar 
Fontaine Room, Hotel Fontainebleau 
Saturday, August 22 
8:00 p.m. Annual Dinner Dance in Honor of 25th Anni- 
versary of the Junior Bar Conference 


Louis Philippe Room, Hotel Fontainebleau 
Sunday. August 23 


10:00 4. M. to 12:00 noon Award of Achievement Work- 


shop 


(This is a workshop meeting designed to explain out- 


standing programs of award winning junior bar 
groups) 


Program for 1959 Annual Meeting 


Moderator: Frank C. Jones, Chairman, Award of 
Achievement Committee 
Panel Members: Chairmen of Award Winning Groups 


Rosewood Room and Terrace, Hotel Fontainebleau 
Sunday, August 23 
12:00 noon Reception and Luncheon in Honor of State 
and Local Junior Bar Presidents and their wives, 
Lawrence McN. Johnson, Chairman, Committee on 
Luncheon Arrangements, James J. Bierbower, National 
Director, presiding 
Invocation 
Remarks: Charles S. Rhyne, former President of the 
American Bar Association and former Chairman of 
the Junior Bar Conference 
Introduction of past Chairmen of the Junior Bar 
Conference 


Hotel Fontainebleau 
Sunday, August 23 
2:00 p.m. Committee Meetings: 
Conference Room—Nominating Committee 
Board Room—Resolutions Committee 


LaRonde Room, Hotel Fontainebleau 
Monday, August 24 
2:00 p.m. Second Session of Conference Assembly 
Scope and Correlation Report 
Presentation of Resolutions 


LaRonde Room, Hotel Fountainebleau 
Monday, August 24 
3:30 p.M. Second General Session of Membership 
Reports of Circuit Chairmen on Caucuses 
Election of Officers 


Fontaine Room, Hotel Fontainebleau 
Monday, August 24 
4:00 p.m. Annual Debate and Reception Sponsored by 
the Conference on Personal Finance Law 
Debate Participants: 

J. Rex Farrior, Jr., Tampa, Florida 

Bryce M. Fisher, Cedar Rapids, lowa 

David H. Gambrell, Atlanta, Georgia 

Payne H. Ratner, Jr., Wichita, Kansas 


Louis Philippe Room, Hotel Fontainebleau 
Tuesday, August 25 

9:00 a. M. 

members 

Remarks: John D. Randall, President Nominee. Amer- 
ican Bar Association 


Meeting of newly elected officers and council 


Rosewood Room, Hotel Fontainebleau 
Tuesday, August 25 


12:30 p.m. Joint Luncheon with Florida Junior Bar and 
Dade County Junior Bar, Gibson Gayle, Jr., Chairman, 
presiding 

Invocation 


Speaker: Dana Latham, Commissioner of Internal 
Revenue, Washington, D. C., “Federal Taxes in the 
Life of the Younger Lawyer” 
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Labor Relations Law 
WituraM J. Isaacson, CHatrnMAN, New York, New York 


Chairman’s Suite, The Kenilworth 


Saturday, August 22 
10:00 a.m. Council Meeting 


Chairman’s Suite, The Kenilworth 


Sunday, August 23 
10:00 a.m. Council Meeting 


Chairman’s Suite, The Kenilworth 
Monday, August 24 
12:30 p.m. Council Luncheon 


Starlite Room, The Kenilworth 


Monday, August 24 
2:00 p.m. General Session 
Committee Reports: 
Membership, John W. Morgan, Section Vice Chair- 
man, Boston, Massachusetts 
Education in Labor Relations Law, Professor 
Donald E. Wollett, Chairman, Baton Rouge, 
Louisiana 
Labor Law Periodicals and Publications, William 
W. Daniel, Chairman, Atlanta, Georgia 
Improvement of Administration of Union-Employer 
Contracts, Emil Schlesinger, Chairman, New 
York, New York 
Analysis of Recent United States Supreme Court 
Decisions Affecting Labor Relations Law, Pro- 
fessor Archibald Cox, Harvard University Law 
School, Cambridge, Massachusetts 





Central Lobby Lounge, The Kenilworth 
Tuesday, August 25 
10:00 a. Mm. General Session 
Committee Reports: 
Railway Labor Law, Edward J. Hickey, Washington, 
D. C.; Charles F. McErlean, Chicago, Illinois, Co- 
Chairmen 
Law of Government Employee Relations, Ida Klaus, 
Chairman, New York. New York 
Federal Labor Standards Legislation, David Zis- 
kind, Los Angeles, California: Laurence I. Wood, 
New York, New York, Co-Chairmen 
State Labor Legislation, Professor Robert Koretz, 
Chairman, Syracuse, New York 
Starlite Room, The Kenilworth 
Tuesday, August 25 
12:30 p.m. Luncheon 
Speaker: A. H. Raskin, National Labor Correspondent, 
The New York Times 
Starlite Room, The Kenilworth 
Tuesday, August 25 
2:00 P. M. 
Committee Reports: 
Labor Arbitration, Arthur J. Goldberg, Washington, 
D. C.; Robert Levitt. New York. New York, Co- 


Chairmen 


General Session 
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Development of Law Under the National Labor 
Relations Act, Professor Bernard D. Meltzer, 
Chicago, Illinois; Bernard Dunau, Washington, 
D. C.; Lawrence M. Kearns, Boston, Massa- 
chusetts, Co-Chairmen 

Legal Representation, George E. Bodle, Los Angeles, 
California; J. Stewart Neary, Los Angeles, 
California, Co-Chairmen 

National Labor Relations Board Practices and Pro- 
cedure, Plato A. Papps, Washington, D. C.; 
Harry S. Benjamin, Detroit, Michigan, Co- 
Chairmen 

Proposed Resolutions for Consideration by House of 

Delegates 

Report of Nominating Committee 
Election of Officers and Members of Council 


Terrace Room, The Kenilworth 
Tuesday, August 25 


5:30 p.M. Reception through the courtesy of The Bureau 
of National Affairs, Inc. 


Legal Education and Admissions to the Bar 
JOINT SESSIONS WITH 


National Conference of Bar Examiners 
Room 354, The Balmoral 
Saturday, August 22 
2:00 p.M. Meeting of Section Council 


Room 354, The Balmoral 
Sunday, August 23 


10:00 a. M. and 2:00 p.m. Meeting of Section Council 


Argyle Room, The Balmoral 
Monday, August 24 
2:00 p.m. Joint Session, Fred M. Mock, Chairman, Na- 
tional Conference of Bar Examiners, presiding 
Report of Chairman of National Conference of Bar 
Examiners and Appointment of Nominating Com- 
mittee 
Panel Discussion on How To Use the Questions and 
the Statistical Services of the Bar Examination 
Service Committee 
Moderator: Fred M. Mock, Chairman, Oklahoma 
Board of Bar Examiners, Oklahoma City, Oklahoma 
Panel Members: 
John T. DeGraff, President, New York Board of 
Law Examiners, Albany, New York 
Judge Thomas S. Dawson, Chairman, Kentucky 
Board of Bar Examiners, Louisville, Kentucky 
Edward S. Hemphill, Member, Florida Board of Bar 
Examiners, Jacksonville, Florida 
Bradford H. Hutchins, Secretary-Treasurer, The 
Maine Bar Examiners, Waterville, Maine 
Muriel Mawer, Member, Washington State Board of 
Law Examiners, Seattle, Washington 
Panel Discussion on What Constitutes Law Practice 
for Admission to the Bar on Motion or by Comil) 


Moderator: John A. Eckler, Chairman, Ohio Board of 
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Bar Examiners, Columbus, Ohio 
Panel Members: 
John P. Bracken, Chairman, American Bar Associa- 
tion Special Committee on Lawyers in the Armed 
Forces, Philadelphia, Pennsylvania 
Elton B. Hunt, Vice Chairman, Oklahoma Board of 
Bar Examiners, Tulsa, Oklahoma 
5:00 p.M. Cocktail Party-—National Conference of Bar 
Examiners 


Argyle Room, The Balmoral 
Tuesday, August 25 
10:00 A.M. Joint Session, Fred M. Mock, Chairman, Na- 
tional Conference of Bar Examiners, presiding 

“Requirements for Admission to the Bar of Alaska 
and the Opportunities in the 49th State,” R. E. 
Robertson, Bar Examiner, First Judicial Division 
of Alaska. 1929-1955, and Member of House of 
Delegates of American Bar Association since 1945, 
Juneau, Alaska 

“Grading and Regrading Bar Examination Papers,” 
Len Young Smith, President, Illinois Board of Law 
Examiners, Chicago, Illinois 

Panel Discussion on Standards or Code for Bar 
Examiners 

Moderator: Samuel J. Kanner, Chairman, Florida 
Board of Bar Examiners, Miami, Florida 

Panel Members: 
Robert A. Sprecher, Member, Illinois Board of Law 

Examiners, Chicago, Illinois 

Peter H. Holme, Jr., Vice Chairman, Section of 
Legal Education and Admissions to the Bar, Den- 
ver, Colorado 

Report of Nominating Committee and Election of 
Officers of the National Conference of Bar Ex- 
aminers 


Pan American Room, The Americana 
Tuesday, August 25 

12:15 p.m. Joint Luncheon, National Conference of Bar 
Examiners and the Section of Legal Education and 

Admissions to the Bar 

Speakers: 

Marjorie Merritt, Director, National Conference of 

Bar Examiners 
Emile Zola Berman, Lecturer on Law at New York 
University and Columbia University, 1950-1955, 
Member, International Academy of Trial Lawyers 
and International Association of Insurance 


Counsel, New York, New York 


Argyle Room, The Balmoral 
Tuesday, August 25 
2:00 p.m. Joint Session, Homer D. Crotty, Chairman, 
Section of Legal Education and Admissions to the Bar, 
presiding 
\ppointment of Nominating Committee, Section of 


; Legal Education and Admissions to the Bar 
eport of the Adviser to the Council of the Section of 


Legal Education and Admissions to the Bar, John 
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G. Hervey, Oklahoma City, Oklahoma 
Panel Discussion, “Should Certain Subjects Be Re- 
quired for Prelegal Education, and Particularly 

Instruction in English?” 

Moderator: James A. Burnes, Dean, University of 

Miami School of Law, Coral Gables, Florida 

Panel Members: 

Brigadier General Charles L. Decker, Department 
of the Army, Office of the Judge Advocate 
General, Washington, D. C. 

Sam Thurman, Professor, Stanford University 
School of Law, Stanford, California 

Theodore H. Husted, Jr., Professor, University of 
Pennsylvania School of Law, Philadelphia, 
Pennsylvania 

Panel Discussion, “The Working Student and the 

Full-Time Law School” 

Moderator: John M. Allison, Section Delegate to the 

House of Delegates, Tampa, Florida 

Panel Members: 

Sharp Whitmore, Immediate Past Chairman of Na- 
tional Conference of Bar Examiners, Los Angeles, 
California 

Reverend Joseph T. Tinnelly, C.M., Dean, St. John’s 
University School of Law, Brooklyn, New York 

Report of Nominating Committee and Election of 
Officers of Section of Legal Education and Ad- 
missions to the Bar 

(Officers and two members of Council to be elected ) 


Mineral and Natural Resources Law 
Rosert E. Lee Hai, CHarrMAN, Washington, D. C. 


Malayan Room, Singapore Hotel 
Monday, August 24 


8:00 a.M. Breakfast Meeting, Officers, Council Members 
and Committee Chairmen 


Malayan Room, Singapore Hotel 
Monday, August 24 
2:00 p.m. Business Meeting (Open Session), Robert E. 
Lee Hall, Chairman, presiding 
Report of Section Officers 
Reports of Committee Chairmen 
Nominations and Elections of officers and members 
of council 
General Section Business 


Mezzanine Balcony, Singapore Hotel 
Monday, August 24 
6:00 to 8:00 P. M. 
Malayan Room, Singapore Hotel 
Tuesday, August 25 
10:00 a.m. Economic Panel, Elmer F. Bennett, Under 
Secretary of the Interior, presiding 
Subject: “The Economic Outlook on Future Natural 
Resources” 


Section Reception and Cocktail Party 


Panel Members: 
Atomic Energy—Philip Mullenbach, Vice President, 
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Growth Industry Shares, Inc., and Growth Re- 
search, Inc. 
Water Resources——Irving K. Fox, Director of Water 
Resources Program, Resources for the Future, 
Inc. 
Minerals and Public Lands—Dr. Joseph C. Mc- 
Caskill, Office of the Assistant Secretary for 
Mineral Resources, United States Department of 
the Interior 
Coal, Oil and Natural Gas—Dr. Bruce Netschert, 
Senior Research Associate, Resources for the 
Future, Inc. 
Malayan Room, Singapore Hotel 
Tuesday, August 25 
2:00 p.M. Section Panel, Honorable William R. Connole, 
Vice Chairman, Federal Power Commission, presiding 
Subject: “The Section Outlook on Future Natural 
Resources” 
Panel Members: 
Atomic Energy—Harold P. Green, Washington, 


D.C. 
Water Resources—Raphael J. Moses, Alamosa, 
Colorado 
Hard Minerals-—William A. Evans, Phoenix, 
Arizona 


Public Lands—Frank A. Barrett, Lusk, Wyoming 
Coal—Rolla D. Campbell, Huntington, West 
Virginia 
Oil and Natural Gas—Gene M. Woodfin, Houston, 
Texas 
3:00 p.M. Joint Economic and Section Panel Discussion 
Subject: “Our Future Natural Resources — The 
Economic and Legal Problems Ahead” 
Moderator: Honorable Oren Harris, Chairman, Inter- 
state and Foreign Commerce Committee, United 
States House of Representatives 


Malayan Room, Singapore Hotel 
Wednesday, August 26 
8:00 a.M. Breakfast Meeting, Officers, Council Members 
and Committee Chairmen 


Municipal Law 
Cuartes B. Howarp, CHAIRMAN, Minneapolis, Minnesota 
Cotillion Room, The Beau Rivage 
Sunday, August 23 
2:00 p.M. General Session 
Topic: Legal and Financial Problems Arising from 
Removal of Public Utilities from Highways 
Speaker: Cecil C. Bailey, Jacksonville, Florida 
Committee Reports 
General Discussion 
Card Room, The Beau Rivage 
Monday, August 24 
€:00 a.M. Breakfast Meeting of the Council 


Cotillion Room, The Beau Rivage 


Monday, August 24 
2:00 p. M. General Session 
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Reports of Officers 

Topic: Legal Problems of Service Areas Around 
Highway Intersections 

Speakers: 

Ross D. Netherton, American Automobile Associa- 
tion, Washington, D. C. 

David Levin, Chief, Highway and Land Administra- 
tion Division, Bureau of Public Roads, Washing. 
ton, D. C. ‘ 

Committee Reports 
Appointment of Nominating Committee 


Cotillion Room, The Beau Rivage 
Tuesday, August 25 
10:00 a.m. General Session 
Topic: Transportation Aspects of Urban Renewal 
Speaker: Jefferson B. Fordham, Dean of the Law 
School, University of Pennsylvania, Philadelphia, 
Pennsylvania 
Topic: Two Approaches to Metropolitan Problems— 
Miami Metro and the Port of New York Authority 
Speakers: Darrey A. Davis, Attorney for Dade County, 
Miami, Florida, Sidney Goldstein, Chief Counsel, 
Port of New York Authority 
Committee Reports 
Cotillion Room, The Beau Rivage 
Tuesday, August 25 
12:30 p.m. Luncheon, Giles J. Patterson, Chairman, Com- 
mittee on Annual Meeting, presiding 
Introduction of Guests 
Address: “Current Aspects of Urban Planning.” Har- 
old S. Shefelman, President of American Society of 
Planning Officials and Former Chairman of the 
Section of Municipal Law, Seattle, Washington 


Cotillion Room, The Beau Rivage 
Tuesday, August 25 
2:30 p.M. General Session 
Panel Discussion: Due Process of Law—United States 
v. The States—-Repercussions of the Milwaukee Case 
Panel Members: 
Ray H. Lindman, Los Angeles, California 
Robert M. Johnson, Denver Colorado 
Henry J. Crawford, Cleveland, Ohio 
Report of Nominating Committee 
Election of Officers 
New Business 
Adjournment 


TV Room, The Beau Rivage 
Tuesday, August 25 
5:00 p.m. Council Meeting 


Patent, Trademark and Copyright Law 
Ewin A. Anprus, CHAIRMAN, Milwaukee, Wisconsin 


Medallion Room, The Carillon 
Saturday, August 22 
10:00 a.m. Meeting of Council and Committee Chairmen 
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Medallion Room, The Carillon 
Saturday, August 22 
2:00 P.M. Symposium on Copyrights 
Moderator: John Schulman, New York, New York 
Current Developments in Copyright Law: Harry G. 
Henn, Ithaca, New York 
Copyright Protection for Prints and Labels: Theodore 
R. Kupferman, New York, New York 
Panel Discussion of Proposed Protection for Industrial 
Designs: 
Barbara A. Ringer, Assistant Chief, Examining 
Division, Copyright Office, Washington, D. C. 
H. R. Mayers, General Electric Company, New 
York, New York 
Milton Immerman, Walter Dorwin Teague As- 
sociates, New York, New York 


Medallion Room, The Carillon 
Sunday, August 23 
2:00 Pp. M. Symposium on Trademarks 
Moderator: James F. Hoge, New York, New York 
General Subject: Licensing and Importing Under 
Trademarks 
I. “Contemporary Trademark Concepts in Import 
Programs” 

Speaker: Robert A. Bicks, Assistant Attorney 
General, Antitrust Division, Department of 
Justice, Washington, D. C. 

Subject: To what extent, if any, should trademark 
protection of United States distributors or im- 
porters be limited in the public interest? 

Speaker: Gregory Thomas, President of Chanel, 
Inc., New York, New York 

Subject: Types of protection which are now, and 
which should be, available to independent 
American distributors and importers of foreign- 
made merchandise. 

II. “Contemporary Trademark Concepts in License 
Programs” 

Speaker: W. G. Reynolds, The Du Pont Company, 
Wilmington, Delaware 

Subject: Status of related company concepts. 

Speaker: Sidney A. Diamond, New York, New 
York 

Subject: Comparative concepts—trade, service, 
certification and collective marks; character 
and program names. 


Sun Deck Terrace, The Carillon 
Sunday, August 23 
7:00 p.m. Western Style Cook-out, United States Trade- 
mark Association (Followed by water show tendered 
by the Local Host Committee) 


Silver Chimes Room (East), The Carillon 
Monday, August 24 
8:00 4. mM. Breakfast, National Council of Patent Law As- 


sociations, C. Willard Hayes, President, Washington, 
D.C., presiding 
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Medallion Room, The Carillon 
Monday, August 24 
1:30 p.m. General Session 
Reports of Committees—Copyright and Trademark 
Divisions 
Addresses by: 
Arthur Fisher, Register of Copyrights, Washington, 
D. C., “Current Copyright Trends” 

Walter J. Derenberg, New York, New York, “An- 
other Year Under the Trademark Law” 
Medallion Room, The Carillon 

Tuesday, August 25 
9:30 a.m. General Session 
Election of Officers and Members of Council 
Reports of Committees—Trademark and Patent 
Divisions 
Address by: John Merchant, Director of Trademark 
Operations, United States Patent Office, Washington, 
D. C. 
Siam Ballroom, The Carillon 
Tuesday, August 25 
12:30 p.m. Luncheon, International Patent and Trade- 
mark Association (A.I.P.P.I.), Albert R. Teare, Presi- 
dent, presiding 
Address by: P. J. Federico, Examiner in Chief, United 
States Patent Office, Washington, D. C., “Lisbon 
Conference” 
Medallion Room, The Carillon 
Tuesday, August 25 
2:00 p.m. General Session 
Committee Reports—Patent Division 
Address by: Robert C. Watson, Commissioner of 
Patents, Washington, D. C. 
Siam Ballroom, The Carillon 
Tuesday, August 25 
6:30 p.M. Reception 
7:30 p.m. Annual Section Dinner 


Silver Chimes Room (East), The Carillon 
Wednesday, August 26 
12:30 p.m. Section Luncheon 
Address by: Captain George N. Robillard, Assistant 
Chief for Patents, United States Navy, Washington, 
D. C., “Patents Arising from Government Spon- 
sored Research” 
Medallion Room, The Carillon 
Wednesday, August 26 
2:00 p.m. Symposium on Patents 
Moderator: William E. Schuyler, Washington, D. C. 
General Subject: Is It Necessary To Sacrifice Patent 
Property in Antitrust Consent Decrees? 
Speakers: 
Jerrold G. Van Cise, New York, New York—“The 
Trend and Defendant’s View Point” 
Robert A. Bicks, Assistant Attorney General, Anti- 
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trust Division, Department of Justice, Washing- 
ton, D. C.—“The Public Interest” 

Floyd H. Crews, New York, New York—“The 
Effect upon the Patent System” 


Medallion Room, The Carillon 
Wednesday, August 26 
8:00 p.m. Colored Slides of the Los Angeles Meeting, 
presented by Karl Lutz, Pittsburgh, Pennsylvania 


Medallion Room, The Carillon 


Thursday, August 27 
10:00 a. M. Final General Session 


Tamberine Room (East), The Carillon 


Thursday, August 27 
12:30 p.m. Luncheon Meeting for the New Council 
Friday, August 28 
5:00 p.m. S.S. Florida Leaves for Nassau 
8:00 p.m. Open Meeting on S.S. Florida with Committee 
on Committees 
Subject: Committee Organization 
Monday, August 31 
8:00 a.m. S.S. Florida docks at Miami 


Public Utility Law 
Joun B. Prizer, CuarrMan, Philadelphia, Pennsylvania 


Chairman’s Suite, Shamrock Isle Hotel 
Sunday, August 23 
2:00 p.M. Meeting of Council 


Colony Room, Shamrock Isle Hotel 
Monday, August 24 


2:00 p.m. General Session, John B. Prizer, Chairman 
presiding 

Report of Chairman of Standing Committee To Survey 

and Report as to Developments During the Year in 

the Field of Public Utility Law, John Robert Jones, 

Columbus, Ohio 

Topic: The Impact of Inflation on Public Utility Reg- 
ulation 
Addresses: 

“Inflation and Public Utility Regulation”, Alan S. 
Boyd, Commissioner, Florida Railroad and Public 
Utilities Commission 

“Inflation and Public Utility Financing”, John F. 
Childs, Vice President, Irving Trust Company, 
New York, New York 


Colony Room, Shamrock Isle Hotel 
Tuesday, August 25 
10:00 a.m. General Session, John B. Prizer, Chairman, 
presiding 
Topic: Independent Regulatory Agencies and the 
Administrative Process 
Addresses : 

“Independent Regulatory Agencies and Legislative 
Oversight”, Honorable Oren Harris, Chairman, 
Interstate and Foreign Commerce Committee, 
United States House of Representatives 
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“The Administrative Process”, Nelson Lee Smith, 
Vice President, American Airlines and former 
Chairman of the Federal Power Commission 

“The Right of Public Utilities To Inform the 
Public”, Robert M. Feemster, Chairman, Execu- 

tive Committee, Wall Street Journal. 


T.V. Room, Shamrock Isle Hotel 
Tuesday, August 25 


12:30 p.m. Luncheon Meeting for Council Members and 
Guest Speakers 


Colony Room, Shamrock Isle Hotel 
Tuesday, August 25 
2:00 p.M. General Session, Clarence H. Ross, Vice Chair- 
man, presiding 
Topic: Recent Developments in Use of Atomic Energy 
for Production of Electric Power 
Speaker: John F. Floberg, Commissioner, Atomic 
Energy Commission, Washington, D. C. 
Topic: Current Problems in Natural Gas Pricing 
Addresses: 
“Problems of the Producer”, Raybourne Thompson, 
Houston, Texas 
“Problems of the Consumer”, Kent H. Brown, 
Counsel, Public Service Commission of New York 
New Business 
Report of Nominating Committee 
Election of Officers and Members of Council 


Medallion Room, The Americana 
Tuesday, August 25 
7:00 p.M. Reception 


Bal Masque Room, The Americana 
8:00 p.m. Dinner Dance 


T. V. Room, Shamrock Isle Hotel 
Wednesday, August 26 
8:00 4.M. Breakfast Meeting of Council 


Real Property, Probate and Trust Law 
J. Stantey Mutiin, Cuarrman, Los Angeles, California 


Chairman’s Suite, The Americana 
Saturday, August 22 
2:00 p.M. Meeting of Council 


Chairman’s Suite, The Americana 
Sunday, August 23 
10:00 a.m. Meeting of Council and Committee Chairmen 
12:00 noon Luncheon of Council and Committee Chair- 
men 


Embassy Room, The Balmoral 
Sunday, August 23 
2:00 to 4:30 p.m. Panel Discussion: Legislation Recom- 
mended by American Bar Association To Clarify Status 
of Federal Tax Liens, George C. Seward, Chairman, 
Section of Corporation, Banking and Business Law, New 
York, New York, presiding 
Jointly sponsored by the Sections of Corporation, 
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Banking and Business Law; Real Property, Probate 
and Trust. Law; Taxation; and Insurance, Negli- 
gence and Compensation Law of the American Bar 
Association (see program of the Section of Cor- 
poration, Banking and Business Law at page 719) 


Gaucho Room, The Americana 
Monday, August 24 
2:00 p. M. Business Session: J. Stanley Mullin, Chairman, 
Los Angeles, California, presiding 
Appointment of Nominating Committee 
Program of Probate Law Division: 
J. Pennington Straus, Director of Probate Law Di- 
vision, Philadelphia, Pennsylvania, presiding 
2:05 p.M. Committee on Probate and Estate Administra- 
tion 
“The Informal Administration of Estates”, Charles A. 
Woods, Jr., Pittsburgh, Pennsylvania 
2:15 p.M. Committee Reports 
2:30 p.M. “Estate Accounting Problems Involving Stock 
Distributions—Apportionment Between Principal and 
Income of Stock Dividends’, Russell D. Niles, New York, 
New York 
3:00 p. M. “Accountability of the Personal Representative 
and Trustee With Respect To Retention or Sale of 
Apportionable Securities,” Allison Dunham, Chicago, 
Illinois 
3:40 p.M. “Florida Decedents and Foreign Administra- 
tions”, Norman Stallings, Tampa, Florida 
:10 p.M. Panel Discussion: “Estate Administrative 
Costs; Problems Arising from Choosing Foreign Forum 
for Administration” 


—_ 


Participants: 
Honorable Frank B. Dowling, County Judge, Dade 
County, Florida 
William A. Lane, Miami, Florida 
Norman Stallings, Tampa, Florida 


Carioca Lounge, The Americana 
Tuesday, August 25 
8:00 a.M. Breakfast Meeting of Officers, Members of 
Council, Chairmen and Members of Committees (Coffee 
Bar at 7:30 a. M. for early arrivals) 


Gaucho Room, The Americana 
Tuesday, August 25 


9:30 a.m. Program of Real Property Division: 
Paul E. Basye, Director of Probate Law Division, 
Burlingame, California, presiding 
“Continued Growth of the Doctrine of Erie Rail- 
road v. Tompkins and the Supremacy of State 
Property Laws”, Earl Q. Kullman, New York, 
New York 


10:00 A.M. “Preparation for Trial in Condemnation Pro- 
( eedings” 
\ Panel Demonstration 
Participants: 
Robert H. Frazier, Greensboro, North Carolina 
Hodge L. Dolle, Los Angeles, California 
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Herbert Johnson, Atlanta, Georgia 
Herbert S. Sawyer, Miami, Florida 
Joseph A. McLean, Tampa, Florida 
William A. Jones, Jr., Jacksonville, Florida 
Gaucho Room, The Americana 
1:45 p.M. Annual Meeting of Section: J. Stanley Mullin, 
Chairman, Los Angeles, California, presiding 
Election of Officers 
2:00 p.M. Program of the Trust Law Division: 
Carl F. Schipper, Jr., Director of Trust Law Di- 
visiov, Boston, Massachusetts, presiding 
2:00 p.M. “Drafting Wills and Trusts, Tax-Wise and 
Otherwise”, Christian M. Lauritzen II, Chicago, Illinois 
2:10 p. M. “Tax-Wise Drafting of Trustees Powers”, 
William P. Cantwell, Denver, Colorado 
2:30 p.M. “Problems in Drafting an Insurance Trust In- 
cluding Pour-Over Wills”, G. Van Velsor Wolf, Balti- 
more, Maryland 


2:45 P.M. “Pour-Over Wills and The Statutory Blessing”, 
Alan N. Polasky, Ann Arbor, Michigan 


3:25 P.M. “Simplification of Income Taxation of Trusts 
and Estates”, William P. Sutter, Chicago, Illinois 
4:00 p.M. Adjournment of Session 
Cafe Pompeii, Eden Roc Hotel 
Tuesday, August 25 
7:00 p.M. Reception for Section Members and Guests 
8:00 p.M. Dinner and Dancing for Section Members and 
Guests 
Chairman’s Suite, The Americana 
Wednesday, August 26 
12:00 Noon Meeting of Council 


Taxation 
Lee I. Park, CHAIRMAN, Washington, D. C. 
Section Headquarters Suite, The Americana 
Thursday, August 20 
9:00 a. M. and 2:00 p.m. Meeting of Officers and Council 
(Executive Session ) 
Westward Room, The Americana 
Friday, August 21 
9:00 a. M. and 2:00 p.m. Meeting of Council and Com- 
mittee Chairmen 
International Room (Section B), Tie Americana 
Saturday, August 22 


9:00 a.m. First Business Session, Lee I. Park, Chairman, 
presiding 
Report of Chairman 
Reports of Committees 


Bal Masque Room, The Americana 
Saturday, August 22 
1:00 p.m. Luncheon, David W. Richmond, Section Dele- 
gate to the House of Delegates, presiding 


Speaker: Honorable John J. Sparkman, United States 
Senator from Alabama, “The Problems of Multistate 
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Taxation of Interstate Commerce Income” 


Vice Chairman, presiding — 
International Room (Section B), The Americana Reports of Committees 
Saturday, August 22 International Room (Section B), The Americana 
2:00 p.M. Second Business Session, Lee I. Park, Chair- | Monday, August 24 
man, presiding 2:00 p.M. Fifth Business Session, Lee I. Park, Chairman, 
International Room, The Americana presiding ees 
Saturday, August 22 Ym of Nominating Committee, Thomas N. Tarleau, 
NintH ANNUAL DINN ume? H 
Francis W. Sams, seit 6 Beach macction of Otieens: and Conmeit Bemibene a 


Unfinished Committee Reports 


Mashing, presiding Unfinished Business vee 


7:30 Pp. M. to 9:00 p.M. Reception 


9-00 P. M. to 1:00 . : New Business $2.79 
: .M. to 1:00 a.m. Dinner and Dancing Pr 
International Room (Section B), The Americana International Room (Section B), The Americana tor 0 
Sunday, August 23 Tuesday, August 25 Unive 
9:00 a.M. Third Business Session, William R. Spofford, 10:00 A.M. Technical Session, Francis W. Sams, Chair- schol 
Vice Chairman, presiding man, Bal Harbour/Miami Beach Meeting, presiding and 
Reports of Committees Subject: “Tax Problems of Real Estate Developers” benef 
Bal Masque Room, The Americana sei vail " : 

(To be announced ) _ 
Sunday, August 23 Sucee 
1:00 p.m. Luncheon, Randolph W. Thrower, Council Fan Tan Room, Singapore Hotel find | 
Member, presiding Tuesday, August 25 ful st 
Speaker: Dana Latham, Commissioner of Internal 2:00 p.m. Technical Session, Allen H. Gardner, Chair- Pr 
Revenue, “Current Administrative Problems of the man, Committee on State and Local Taxes, presiding into 
Internal Revenue Service” Subject: “Multistate Taxation of Interstate Commerce series 
International Room (Section B), The Americana Income” the | 
Sunday, August 23 Panel Members: ie 
2:00 p.M. Fourth Business Session, William R. Spofford, (To be announced) He a 
lem | 
first, 
Special Train To the Annual Meeting ai 
We are advised by the railroads operating the American Bar Association xi 
Special Train to Miami Beach, Florida, that choice Pullman accommodations a 
are still available. ™ 
For those who may have missed our previous announcement regarding the :, 
availability of exclusive train equipment to transport members to the 82d Annual rhe 
Meeting. we are pleased to inform you that through the cooperation of the ft 

Pennsylvania Railroad, the Richmond Fredericksburg & Potomac Railroad, and 
the Seaboard Air Line Railroad, arrangements have been made to provide the 7 , 
finest lightweight Pullman cars, as well as buffet-lounge and dining cars avail- ‘ ‘ 
able. The train will stop for sight-seeing at Cypress Gardens, Florida. ba 
The American Bar Association Special will depart from Pennsylvania T 
Station, New York, on Saturday, August 22, and will make stops to pick we 
up members desiring to board the train at Newark; Trenton; 30th Street, doct 
Philadelphia; Wilmington; Baltimore; Washington; Richmond; and Raleigh, whic 
North Carolina, en route to Miami Beach. T 
In consulting with L. G. Weber, General Passenger Agent, Seaboard Air — 
Line Railroad, 12 West 51st Street, New York, New York, or the Seaboard this 
passenger representative in your respective cities, please specify the particular TI 
type of space you desire, whether roomette, bedroom, compartment, or drawing re 
room, and if accommodations will be required for the return trip. la 
It would be extremely helpful to the railroads involved if you will complete “ 
your travel plans as quickly as possible, so as to enable them to determine the jn 

amount of equipment which will be required. You are also reminded that a 
reservations should be completed before July 15. se 
is 
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How TO PRACTICE LAW EF- 
FECTIVELY. By John S. Bradway. 
New York: Oceana Publications. 1958. 
$2.75. Pages 96. 

Professor Bradway, long-time direc- 
tor of the Legal Aid Clinic of Duke 
University and a distinguished legal 
scholar, has given the legal profession, 
and particularly young lawyers, the 
benefit of his wisdom in this little book 
on law practice. 
familiar with Mr. Tracy’s book, The 
Successful Practice of Law. They will 
find Professor Bradway’s book a help- 
ful supplement. 

Professor Bradway divides his book 
into twelve chapters and analyzes a 
series of legal situations with which 
the practicing lawyer is confronted. 
He points out that the lawyer deals 
primarily with people who are in trou- 
ble and that the most important prob- 
lem which the lawyer has to deal with, 
first, is the matter of fact-finding. This 
involves investigation, classification 
and organization of his factual ma- 
terial. Then follows the process of 
legal analysis and legal research. 

Professor Bradway devotes a chapter 
to planning the campaign at law for 
the client. He indicates that the solving 
of the client’s problem may be done 
by educating the client, by conciliation 
of the opposing parties and, if neces- 
sary, by litigation. 


Many lawyers are 


The last two chapters are devoted 
to advice on the preparation of legal 
documents and ethical considerations 
which the lawyer meets in his practice. 

The author wisely makes a great 
point of the use of checklists. He has 
this \aluable word of caution, 


The reader who assumes that when a 
real client enters his office, all the 
lawver need do is to keep this book 
of «hecklists open and unimaginatively 
and mechanically, step by step, in the 
order given and not otherwise, reach 
a professional result, is allowing him- 
se|! to drift to over-simplification. There 
is probably no effective do-it-yourself 


book on law practice... The problem 
for the lawyer is not so much to under- 
stand the checklists. Anyone who can 
read should be able to do that. Rather 
the challenge is to acquire ability to 
use them in a discriminating, imagina- 
tive and professional manner. The 
problem is one of learning and then 
to do under pressure [ pages 28-29]. 


The book has sprinkled through it 
sensible and practical wisdom, especial- 
ly for young lawyers; wisdom which 
Professor Bradway has gleaned in his 
long years of service in the law. 

The book does not provide any forms 
as it is not a form book but a philo- 
sophical book on advising the lawyer 
as to how to approach the variety of 
problems he will meet in his law prac- 
tice. For that reason, it does not offer 
how-to-do-it advice on any specific 
legal problem. 

To young lawyers who contemplate 
trial work, Professor Bradway gives 
this practical advice, 


In a practical sense the lawyer is 
affected by each piece of litigation 
which he undertakes. Thus, if he is 
successful, his reputation is increased. 
If he loses there are those who may 
think less favorably of him whether or 
not they have a legitimate basis for 
making such evaluation. The lawyer 
cannot allow himself to be unduly 
affected by such considerations. If he 
does work of standard quality in the 
long run his reputation will stand up 
in spite of the effect of his share of 
reverses. Even Babe Ruth struck out 
on occasion [ pages 73-74]. 


Young lawyers and some older ones 
will find Professor Bradway’s book of 
value to them in their practice. 

EuGENE C, GERHART 
Binghamton, New York 


Livine THE LAW. By Frank E. 
Cooper. Indianapolis: The Bobbs- 
Merrill Company, Inc. 1958. $7.50. 
Pages 184. 

Law students, and seasoned lawyers 
also, will find themselves indebted to 
Frank E. Cooper, Professor of Law at 


the University of Michigan, as well as 
a member of the Detroit Bar, for his 
mosi logical and wholesome treatise on 
the practice of law in the courts. In 
addition, there are a number of chap- 
ters on legal planning and negotiation 
and drafting of documents, and a good 
chapter on the arts of advocacy. 

This work is of inestimable value to 
young lawyers. Those who read it will 
recognize, after a few experiences in 
the “rough and tumble” arena where 
no holds are barred, that Living the 
Law contains so much common sense 
and legal wisdom that it belongs on 
the desk as a constant companion. 
And, indeed, many older practitioners 
will find in it a refresher course that 
will call to mind principles which are 
as vital as ever, but which have be- 
come obscured by the increasing pres- 
sure of new ideas. 

As Judge Thomas F. McAllister of 
the United States Court of Appeals 
wrote in a foreword to Living the Law, 
“the author here places in the hands 
of the student a guide which is the best 
substitute for experience, and the best 
preparation for practice” that he knows. 

Taking as his major theme the three 
elements of a lawsuit—“The Facts, the 
Issues, and the Law’”—the author de- 
votes four chapters to pro-and-con dis- 
sertations on each element and their 
relative importance. The discussions 
are intensely practical, full of skill and 
genuinely convincing. Mr. Cooper 
scrupulously avoids any attempt to be 
erudite. On the contrary, the reader is 
led to feel that the author is at his side, 
reasoning with him ae the study pro- 
ceeds and giving encouragement and 
understanding all the while. 

The chapter on “How Statutes Shape 
the Law, and the Courts Shape the 
Statutes” is good reading for all ages, 
and the treatise on “Adjudication by 
Administrations” is a comprehensive 
treatment of this growing branch of 
the law, beginning with its ascendancy 
and extending through judicial review. 

An extensive bibliography demon- 
strates that Living the Law is well 
grounded, and as the law is a lifetime 
study, a better course of reading about 
it, and about human nature, too, will 
be exceedingly difficult to find. 


WALTER CHANDLER 
Memphis, Tennessee 
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Trrat BY AGENCY. By E. Barrett 
Prettyman. Charlottesville: Univer- 
sity of Virginia Law Review. 1959. 
$2.00. Pages 65. 

This brief volume distills in ex- 
citingly practical form more than forty 
years of significant experience in the 
field of administrative law. The author, 
Chief Judge E. Barrett Prettyman of 
the United States Court of Appeals for 
the District of Columbia Circuit, has 
known all sides of administrative pro- 
ceedings both as an active participant 
and as an objective judicial critic. He 
served for a year and a half with the 
Bureau of Internal Revenue immedi- 
ately after World War I, was a tax 
partner in one of the larger firms for 
twelve years, became General Counsel 
for the Bureau and then carried on a 
flourishing administrative practice in 
Washington for the ten years preceding 
his 1945 appointment to the Court of 
Appeals. Furthermore, the court over 
which he presides has for many years 
reviewed over half of all the appeals 
from determinations of our almost 
sixty federal administrative agencies. 
Thus he clearly is as well qualified as 
any other American lawyer to make 
the subject plain. And he does! 


Presented as the 1958 Henry L. 
Doherty lectures at the University of 
Virginia Law School, Judge Pretty- 
man’s observations were a joy to his 
listeners and they will delight his read- 
ers. They are, as he says, “the essence 
of what I have seen over the years” 
and they are instinct with lucidity, 
perceptiveness, vigor and sprightliness. 
Any teacher of law (and we all belong 
more or less in that category) must 
envy him, because he charms as he 
instructs. 


Judge Prettyman begins with a dis- 
cussion of the nature of administrative 
law. He uses that term to include “the 
provisions of statutes conferring rule- 
making and adjudicating powers upon 
organizations in government outside 
the judicial branch, and the rules and 
orders entered by those agencies pur- 
suant to such powers,” as well as all 
that is covered by the Administrative 
Procedure Act. And the A.P.A., be it 
said, may well come to be regarded as 
the American Bar Association’s most 
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vital achievement since World War II. 


To the purist in American govern- 
mental theory, an administrative agency 
is, according to Judge Prettyman, “a 
monstrosity . . . part elephant, part jack 
rabbit and part field lark”. But, as 
he observes, “to a laborer in the field 
of governmental practicalities ...the 
agencies are power tools, of functional 
design, intended for production and 
capable of colossal chores... they can 
plow, pull trains and explore space”. 


The author forcefully develops two 
theses. One, addressed to the agencies, 
is that “the function of an agency is 
the administration of law: no more, no 
less”. The second, addressed to the Bar 
and the law faculties, is that adminis- 
trative law is “the most important body 
of law presently current and reason- 
ably forseeable”. If Judge Prettyman 
is right, as this reviewer strongly be- 
lieves him to be, administrative law 
should be a required course in each 
American law school. Beginning next 
September, too, even if 134 catalogues 
have to be reprinted. 


A further note of exhortation. This 
basic caveat from Judge Prettyman’s 
pen should be cast in bronze for the 
benefit of every administrative tribu- 
nal, not only because of its source, but 
also—and emphatically—because of its 
content: 


What powers have the independent 
agencies? They have the powers grant- 
ed them by law, and no others. They 
are not like the board of directors or 
the assembled stockholders of a cor- 
poration, which can do pretty much as 
they please in their own self-interest 
or in behalf of a cause, so long as they 
do not run afoul of the law or betray 
a trust. The agencies of government 
are either making, carrying out, or 
interpreting law. Those are affirmative 
functions, but they are limited by the 
very terms of the affirmation. The 
Supreme Court said of one of the great 
independent agencies, “It is charged 
with the enforcement of no policy ex- 
cept the policy of the law.” And that 
sentence applies to every government 
authority. There can be no discretion 
outside the law. 


Just one more substantial quotation, 
quite as topical as it is understanding, 
for legislators, representatives of the 
executive branch, regulators and their 
staffs and all practitioners in this field: 





When an agency embarks upon an 
adjudicatory function, in which it js 
an agent of the judiciary, acting in a 
quasi-judicial capacity ... politics of 
any sort, high or low... is a gross vio- 
lation of public trust. Pressure upon 
the decision of adversary disputes con- 
cerning facts or law is misfeasance in 
office and yielding to such pressure is 
likewise misfeasance. Equally to be 
condemned is too great friendliness be- 
tween regulator and regulated. This 
also has long been a topic of con- 
versation and of recurrent congres- 
sional inquiry in Washington. In the 
phrase of Mr. Justice Jackson, adminis- 
trators of the agencies must have 
“hands that are dispassionate and 
disciplined.” In the terms of my 
thesis, the sum of the matter is that in 
every aspect of their work men in the 
agencies are administering law and the 
imperviousness always required for 
that process is naturally and _ neces- 
sarily required of them. 


Judge Prettyman’s second lecture, 
which tells admirably how an adminis- 
trative case should be prepared and 
tried, will add luster to the reputation 
of any lawyer who accepts it as gospel. 
Everything is there, from the seven 
steps which must be taken by the ad- 
vocate who would do a job all the way 
to suggested rules for a brief which 
will be “complete, accurate, clear, read- 
able, authoritative and convincing”. 
Do you know how to ready an adminis- 
trative witness for both direct and 
cross examination? Are you willing to 
let him testify instead of trying to tell 
the story yourself? What is your tech- 
nique for dealing with experts before 
regulatory tribunals? Did you ever 
commit the heinous error of giving an 
opposition expert the chance to explain 
one of his flounderings? How deeply 
this reviewer regrets not having been 
exposed to such a calorie-rich manual 
in his salad days! His clients would 
have profited vastly and so would he. 


The Judge’s third lecture deals with 
both past and pending improvements 
of the administrative process. He pays 
tribute to the Administrative Procedure 
Act, comments enthusiastically on the 
President’s Conference, applauds the 
achievements of the new Office of Ad- 
ministrative Procedure, and goes on to 
discuss some of the current proposals. 
among them the efforts of the Amer’- 
can Bar Association to “nudge” ad- 
ministrative procedure toward the judi- 
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cial process. He says that Americans 


have “a genius for organization, for 
efliciency ...a passion for justice” and 
that when they are awakened to govern- 
mental difficulties, “solutions are cer- 
tain to come”. 

The foreword written by Justice 
Felix Frankfurter is as cordial as it 
is scholarly and searching. If one were 
to select the nation’s outstanding au- 
thority in this field, it would be difficult 
to choose between Justice Frankfurter 
and Judge Prettyman. The views they 
express in collaboration become defini- 
tive. Quotation of Justice Frankfurter’s 
first paragraph cannot be resisted: 


The law students throughout the 
country cannot have the good fortune 
of their fellows at the University of 
Virginia Law School who enjoyed the 
benefit of the three lectures within 
these pages reinforced by the powerful 
and engaging personality of Judge 
Prettyman. But one dares hope that 
the professors of administrative law in 
other law schools will make their stu- 
dents realize the importance of this 
little volume. 


Judge Prettyman has done the Bench 
(including the Administrative Bench) 
and Bar a great service. His informed 
treatise is necessary reading for law 
students, for young practitioners, for 
regulatory agencies from top to bottom, 
for even the most experienced veterans 
in this area. And the Virginia Law 
Review might take a short bow for 
making his sane, sound, practical phi- 
losophy available to the profession. 

A. J. G. Priest 


Charlottesville, Virginia 


Picasa, BUSINESS INVESTMENT 
COMPANIES, LAW—REGULA.- 
TIONS—EXPLANATION (New Fi- 
nancing for Small Business). By CCH 
Editorial Staff. Chicago and New York: 
Commerce Clearing House, Inc. 1959. 
$2.50. Pages 128. 

One of the most significant actions 
of the 85th Congress in the area of 
small business problems was the adop- 
tion of the Small Business Investment 
Company Act of 1958. Interest in this 
Act (passed in August of 1958) has 
heen considerable, in part because this 
legislation ventures into relatively un- 
charted waters. Thus, a book regard- 
ing the act and related matters is most 


timely for those interested in this 
subject. 

CCH, in responding to this need, has 
published a useful book containing the 
text of the pertinent statutes, regula- 
tions and forms relative to small busi- 
ness investment companies, i.e., (1) 
the act, annotated with congressional 
committee reports and excerpts from 
debates bearing on interpretation; (2) 
Regulations of the Small Business Ad- 
ministration under the act; (3) Regu- 
lation of the Securities and Exchange 
Commission specifically dealing with 
small business investment companies; 
(4) SBA forms for use by small busi- 
ness investment companies; and (5) 
the applicable provisions of the Internal 
Revenue Code. 


Preceding and following the statu- 
tory and related material are useful 
explanatory sections. The book begins 
with a general summary of the act 
which would be particularly helpful 
for orientation regarding small busi- 
ness investment companies. Following 
the text of the statutes and regulations 
is a question-and-answer section deal- 
ing with methods of obtaining finan- 
cing under the act. These questions and 
answers, although mainly elementary, 
serve in part as a check on under- 
standing of certain aspects of the ap- 
plication of the act and also help to 
broaden understanding of small busi- 
ness investment companies generally. 
A lawyer directly concerned with a 
small business investment company 
question will not, of course, find the 
explanatory material any substitute for 
study of the statutes and regulations 
found elsewhere in the book. 

In short, this CCH publication should 
be a useful (and inexpensive) refer- 
ence for lawyers concerned with small 
business investment company matters. 

Dona.p J. Evans 
Boston, Massachusetts 


Lyrropucrion TO THE LAW OF 
PROPERTY. By F. H. Lawson. Uni- 
versity of Oxford, England: Oxford 
University Press. 1958. $2.40. Pages 
200. 


This is the first volume to appear in 
the Clarendon Law Series. It offers to 
the law student, the inquiring layman 
and general practitioner an introduc- 
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tory survey of one of the most syste- 
matic, abstract and difficult branches 
of English law. 

The object of the book is to show 
how the law of property, in large part 
by its very abstract character, provides 
a secure basis for the control and en- 
joyment of all forms of wealth. 

The book is not intended to take the 
place of textbooks and cases from 
which the student must learn the detail 
of the law but to afford a perspective 
and a stimulus to further inquiry: It 
treats public and private law, the law 
of land and the law of movable prop- 
erty as far as possible as parts of a 
single coherent body of doctrine. 

Because of the philosophical nature 
of the work, it is no drawback to the 
American reader that it deals with the 
law as it exists in England. 

In the first chapter the author dis- 
cusses the abstract and legal differences 
between land, goods, intangible mov- 
ables, money and funds. In other 
chapters he discusses the protection of 
property interests by actions in com- 
mon law, possession, title, and equitable 
rights and remedies; the acquisition of 
property interests; the fragmentation 
of ownership, including a discussion of 
tenure, co-ownership, words of limita- 
tion and powers; ownership; the im- 
pact of public law; the physical use 
of property, including a discussion of 
servitudes and price maintenance con- 
ditions; the co-existence of property 
interest in several persons; leases and 
the hire of goods, including a discus- 
sion of the real aspect of leases and 
bailments; settlements, including a dis- 
cussion of life, entailed and future 
interests, perpetuities, accumulations, 
the form of settlements and the man- 
agement of settled property; security; 
and succession, including a discussion 
of wills, intestacy and administration 
of estates. 

The author points to the lack of co- 
ordination in property law and to the 
universalizing tendency of the trust 
which he points out has produced much 
more uniformity in the treatment of 
interests whatever the physical object 
or other investment. He states that one 
distinction now outweighs all others, 
namely, that between physical objects 
regarded as things to be used and en- 
joyed and what may be in the broadest 
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sense called investments of which the 
money value alone is relevant. 

He states that the law is bound to 
be influenced by the way in which 
various groups think of property: If 
the groups which think of things main- 
ly in terms of their money value pre- 
dominate, the law will tend to disregard 
the desire of a person to keep and 
enjoy a thing in specie and will see no 
great harm in forcing him to give it up 
in return for a money compensation. 
If, on the other hand, the groups pre- 
dominate which attach peculiar value 
to the possession of physical objects, 
the law will then be much less inclined 
to force an acceptance of money or to 
allow limited interests to be over- 
reached. Put very crudely, as _ the 
author states, it is a question of how 
the commercial and the landed interests 
are balanced in a community. A French 
or Irish peasant, he states for example, 
will cling to his land at all costs; a 
business man engaged in land specula- 
tion will sell out at the most propitious 
moment and will regard as absurdly 
old fashioned any restrictions which 
will prevent the holder of land from 
selling to him. The public interest, the 
author states, has been held to demand 
a permanent policy of protecting farm- 
ers in the physical enjoyment and use 
of the actual means of production. 

A final topic of discussion is con- 
ceptualism. It is described as a tend- 
ency not to give a direct answer on the 
merits to a practical question but to 
interpose between the question and the 
answer one or more abstract concepts, 
to work out a number of legal rules 
and principles defining those concepts 
and then to see whether the concepts 
may be made to apply to the situation 
in respect of which the question arises. 
Those who attack conceptualism, he 
says, say that to interpose concepts in 
this way is to interpose wholly un- 
necessary middle terms and that it does 
not help in finding the right answer. 

The whole conceptual structure of 
mortgages, according to the author, has 
become little more than a nuisance 
since alj that the mortgagee needs and 
really gets is a bundle of powers over 
the mortgaged property. Nothing would 
be lost if the notion that the mort- 
gagee has an interest in the mortgaged 
property were entirely given up and 
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the existence of the equity of redemp- 
tion entirely disregarded since the es- 
sence of the mortgage is that it allows 
the mortgagee to satisfy himself out of 
certain property in preference to un- 
secured creditors. 

These and other similar provisions 
of the law are considered artificial and 
a blemish mainly in the part of prop- 
erty law which deals with physical 
objects. The author apparently finds no 
fault with artificial.concepts in the 
field of settlements, estates and trust 
funds. The various commercial docu- 
ments such as negotiable instruments 
and documents of title, the author 
states, are as artificial as they could 
well be, and, if they were not artificial, 
they could not be used by bankers as 
units in a form of commercial mathe- 
matics. 

It is difficult to condense in the 
space of a short review the philosoph- 
ical essence of this unusual discussion. 
We suggest lawyers will gain a new 
and interesting perspective of property 
law from this book. 


BENJAMIN WHAM 
Chicago, Illinois 


‘Tae SIX LOVES OF “SHAKE- 
SPEARE”. By Louis P. Benezet. 
New York: Pageant Press. $3.00. Pages 
126. 

Dr. Benezet was formerly head of the 
Department of Literature at Dartmouth 
and is now Professor of English Liter- 
ature at Jackson College in Honolulu. 
With a growing number, he is enrolled 
in a combat battalion of scholars who 
stand ready to prove with sword and 
dagger that the shadowy ‘‘Shake- 
Speare” who wrote the plays, poems 
and sonnets has at last been unmasked 
beyond reasonable doubt. They all aver 
that he was Edward de Vere, Baron 
Bolbec, 17th Earl of Oxford, hereditary 
Lord Great Chamberlain of England 
in the reign of Elizabeth and the first 
few years of King James. His dates 
were 1550 to 1604. 


This small volume will introduce, to 
many readers, perhaps the greatest 
literary debate in history; and the 
subject-matter of the debate, as it un- 
folds, presents the best mystery story 
of the century. 

Other valuable introductions to the 


Oxford solution, written by members 
of the Bar, appeared this year in the 
February and March numbers of the 
AMERICAN Bar ASSOCIATION JOURNAL: 
“Elizabethan Whodunit: Who was 
‘William Shake-Speare’?” by Richard 
Bentley, of Chicago, and “The True 
Identity of Shakespeare” by Charlton 
Ogburn, of New York. 

Benezet’s book, after a review of 
reasons for discarding the Stratford. 
upon-Avon tradition, concentrates on 
internal evidence found in “Shake- 
Speares Sonnets”, which, linked with 
the complex life of the earl, seems to 
demonstrate his authorship. He con- 
cludes that six persons, four women 
and two men, were the enigmatic ad- 
dressees who inspired the sonnets. 
Hence, his “Six Loves” of Shakespeare. 

In 1952 Dorothy and Charlton 
Ogburn in their fascinating and exhaus- 
tive This Star of England developed 
the theory that Henry Wriothesley 
(pronounced Rosely), Third Earl of 
Southampton, was in fact Queen Eliza- 
beth’s son by Oxford. Anyone am- 
bitious to disprove that thesis must 
indeed burn the midnight oil, for the 
Ogburns support their conclusion with 
convincing arguments from the plays 
and poems, from known circumstances 
in the lives of the Queen and De Vere, 
and from records relating to Wriothes- 
ley’s official parents, the exiled Earl 
of Southampton and his countess. 
Benezet, however, avoids this rather 
touchy aspect of the Virgin Queen and 
prefers to think that Southampton, in 
his role as one of the fair youths in 
the sonnets, was only Oxford’s protege 
and prospective son-in-law. 

Dr. Benezet makes a strong case to 
prove that the other fair youth was 
Edward Vere, the Earl’s illegitimate 
son by Anne Vavasor, maid of honor 
to the Queen, and a femme fatale for 
Oxford and several others. This boy, 
whom Oxford sent to be educated at 
the University of Leyden, became a 
distinguished officer in the war against 
the Spaniards in the Low Countries, 
serving under Sir Francis de Vere and 
Sir Horatio de Vere—the latter the 
original and prototype of Hamlet's 
Horatio—first cousins and close friends 
of the Earl. Anne Vavasor was of the 
ancient and powerful family of the 
Howards, and when it transpired that 
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she had borne a son to Oxford, the 
Queen in a rage clapped them both 
into the Tower. The Earl was freed 
after two months, during which he is 
said to have written one of the his- 
torical plays; Anne was released later. 
This lady, a noted beauty, after three 
or four marriages and several liaisons 
within the nobility, lived to the age of 
ninety-four. 

Thus, Dr. Benezet’s four female 
“Loves” of the Earl were Elizabeth the 
Queen, his first wife, Anne Cecil, Anne 
Vavasor who consoled him during his 
long estrangement from the first Anne, 
and the wife of his happy second mar- 
riage, Elizabeth Trentham. The two 
others, the “Fair Youths” who have 
puzzled scholars and critics for cen- 
turies, emerge from the shadows as 
Wriothesley and Oxford’s natural son, 
Edward Vere. His only legitimate son, 
Henry de Vere, 18th Earl of Oxford, 
born to the second wife, was eleven 
years old at Oxford’s death, and Dr. 
Benezet does not believe he appears in 
the sonnets. 

In those times, sonnets were beau- 
tifully written in longhand, engrossed 
separately in morocco leather, and 
deposited in a chest or cabinet; and 
similar copies were at times presented 
to the person to whom one or more 
pieces were addressed. None of the 
Shakespeare sonnets bears any date, a 
sad omission in the eyes of the literary 
detectives of the present age, nor were 
they signed, or arranged in order; so 
that, when they were first imprinted in 
1609 by one Thomas Thorpe, five years 
after the Earl’s death, the publisher 
assigned them numbers as he saw fit; 
and, so numbered, they have remained 
for three hundred and fifty years. Few 
were ever meant for publication, for 
most of the one hundred and fifty-four 
are intimate and personal in their allu- 
sions: and the whole collection was, 
in the opinion of Benezet and Ward, 
purloined by a piratical seventeenth 
century “literary scout” named William 
Hall. In that same year Oxford’s 
widow and second countess, sold their 
last residence, called The King’s Place, 
in Hackney, and moved to the ancient 
seat of the Veres, Castle Hedingham. 
In the confusion, it is thought that 
Hall managed to lay his fingers on the 


manuscripts. 

But, regardless of how the sonnets 
came to Thorpe’s printing press, and 
of the persons at whom groups of them 
were directed, the man of Stratford, 
who then had seven years yet to live, 
figured not at all in the publication. 
He was busy, far off in Warwickshire, 
buying and selling malt, suing his 
neighbors for shillings and pence in 
the local court, and living in the bosom 
of his illiterate family. 

Benezet’s method seems original in 
allocating certain sonnets as quite 
clearly addressed to one or another of 
the Earl’s “six loves”, in-a way difficult 
to dispute by persons familiar with De 
Vere’s close relation to each of them. 
In making assignments to the man or 
woman in question, Benezet regroups 
the whole, which then seems to fall 
into certain natural periods and pat- 
terns in the Earl’s life. 

He also produces his own list of 
tests for arriving at the identity of the 
supreme genius. Adopting the general 
Scotland Yard procedure of Looney, 
he adroitly turns the writings of the 
Stratfordian adherents against them- 
selves by counting up twenty-six quali- 
fications, each of which the Stratford- 
ians have laid down as_ necessarily 
those of Shakespeare. He then demon- 
strates from the record that De Vere 
had them all, and that the unlettered 
grain dealer of Stratford had none of 
them. 

With necessary brevity, Dr. Benezet 
touches on De Vere’s early adoption of 
the Shake-Speare pseudonym, his 
reasons, and the aptness of the name. 
He also notes how Oxford’s father-in- 
law, William Cecil, Lord Burleigh, 
Queen Elizabeth’s Lord Treasurer, and 
Oxford’s brother-in-law Robert Cecil, 
who became Secretary of State for 
James I, set about in malice to efface 
every record of the Earl’s achievements 
and authorship; and how they suc- 
ceeded, until recently, in consigning 
him to oblivion. It is a remarkable 
though disturbing story, and, like 
everything else one tries to understand 
about the court of the daughter of 
Henry VIII and Anne Boleyn, is far 
from simple. 

Benezet also deals with the 1623 
First Folio of the plays. But the 
activities of the editors, Ben Jonson 
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and Francis Bacon, of the actors 
Heminge and Condell, and of Oxford’s 
daughters by the Cecil marriage and 
their wealthy husbands, who preserved 
the great plays for posterity while they 
were concocting—in Henry James’s 
phrase-—“the biggest and most success- 
ful fraud ever practiced on a patient 
world”—all this is a detective thriller 
too complex and absorbing for a book 
review. 

It is a great satisfaction io know, in 
regard to the man who wrote under the 
name of “Shake-Speare”, that, what- 
ever his peccadillos during young man- 
hood, he was a most admirable and 
lovable character, honest, generous and 
just. He was a highly trained lawyer 
and the ranking member of the law 
committee of the House of Lords. 


Among other books by Dr. Benezet 
are The [First] World War and What 
Was Behind It, Shaksper, Shakespeare 
and De Vere, High Spots in New York 
Schools, and The Story of the Map of 
Europe. 


FRAZER ARNOLD 
Denver, Colorado 


New Books for the 
Practicing Lawyer 
Selected by the Cromwell Library 

American Bar Foundation 
with permission of the American Associ- 
ation of Law Libraries from Current 
Publications in Legal and Related Fields, 
compiled by Dorothy Scarborough, North- 
western University Law School Library, 
and distributed by Fred B. Rothman & 
Co., 57 Leuning Street, South Hacken- 
sack, New Jersey. $3.75 per year. Neither 
the American Bar Foundation nor the 
JOURNAL can supply copies of these 
books. It is suggested that readers see 
their local booksellers or write to the 
publishers to obtain copies of listed 
works. 


American Bankers Association. Trust 
Division. HANDLING BusINEss IN TrusT. 
A hand book. New York. 1959. Pages 
108. $5.00. 

Anger, H. D. and Honsberger, J. D. 
CANADIAN LAW oF REAL Property. 
Toronto: Canada Law Book Co. 1959. 
Pages 1182. $37.50. 

Atlas, Martin. Tax Aspects or REAL 
EstaTE ‘TRANSACTIONS. 3d_ edition. 
Washington: Bureau of National Af- 
fairs. 1959, pages 238. $12.50. 

Atomic Industrial Forum. Nucrear Lt- 
ABILITY INSURANCE AND INDEMNITY. 
Prepared for the Forum Committees on 


(Continued on page 744) 
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Review of Recent 
Supreme Court Decisions 


Antitrust law... 


restraint of trade 
Klor’s, Inc. v. Broadway-Hale Stores, 


Inc., 359 U. S. 207, 3 L. ed. 2d 741, 
79 S. Ct. 705, 27 U. S. Law Week 4253. 
(No. 76, decided April 6, 1959.) On 
writ of certiorari to the United States 
Court of Appeals for the Ninth Circuit. 
Reversed. 

This was a treble-damage suit filed 
under the Sherman Act by Klor’s, Inc., 
against Broadway-Hale and a number 
of manufacturers and distributors of 
household appliances. 

Klor’s is a retail store in San Fran- 
cisco. Broadway-Hale operates a store 
next door, competing with Klor’s in 
the sale of radios, television sets, re- 
frigerators and other household appli- 
ances. Klor’s alleged that Broadway- 
Hale and the appliance manufacturers 
had conspired either not to sell to 
Klor’s or to sell to it only at discrimi- 
natory prices and on unfavorable terms. 
The defendants did not dispute the al- 
legations, but introduced unchallenged 
affidavits which showed that there were 
hundreds of other household appliance 
retailers within the neighborhood who 
sold many competing brands including 
those of the defendant manufacturers. 
The District Court granted summary 
judgment on the ground that the case 
was merely a private quarrel between 
Klor’s and Broadway-Hale and did not 
amount to a “public wrong proscribed 
by the Sherman Act”. The Court of 
Appeals affirmed. 


The Supreme Court reversed, speak- 
ing through Mr. Justice BLack. The 
Sherman Act, said the Court, makes 
illegal any contract, combination or 
couspiracy in restraint of trade and 
further forbids any person from mon- 
opolizing or attempting to monopolize 
any part of interstate commerce. The 
complaint alleged a wide combination 
consisting of manufacturers, distribu- 
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tors and a retailer. “This combination 
takes from Klor’s its freedom to buy 
appliances in an open competitive 
market and drives it out of business as 
a dealer in defendants’ products”, the 
Court declared. “It clearly has, by its 
‘nature’ and ‘character,’ a ‘monopolis- 
tic tendency’. As such it is not to be 
tolerated merely because the victim is 
just one merchant whose business is 
so small that his destruction makes 
little difference to the economy. Monop- 
oly can as surely thrive by the elimi- 
nation of such small businessmen, one 
at a time, as it can by driving them 
out in large groups.” 

Mr. Justice HARLAN concurred in the 
result. 

The case was argued by Maxwell 
Keith for petitioner, by Moses Lasky 
for respondents, and by Philip Elman 
for the United States as amicus curiae, 
urging reversal. 


Antitrust law... 
dissolution of corporation 

Melrose Distillers, Inc. v. United 
States, 359 U. S. 271, 3 L. ed. 2d 800, 
79 S. Ct. 763, 27 U. S. Law Week 4263. 
(No. 404, decided April 20, 1959.) On 
writ of certiorari to the United States 
Court of Appeals for the Fourth Cir- 
cuit. Affirmed. 

The issue here was whether the dis- 
solution of a corporation abated crimi- 
nal conspiracy charges against it under 
the Sherman Act. The Court held that 
it did not. 

The petitioners were three corpora- 
tions wholly owned by Schenley Indus- 
tries, Inc. They were indicted, with 
others, for restraining trade, conspir- 
ing to monopolize and attempting to 
monopolize commerce in violation of 
the Sherman Act. After the indict- 
ment was returned, the petitioners were 
dissolved under their respective state 
statutes and became separate divisions 
of a new corporation under the same 
ultimate ownership. The District Court 
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denied motions to dismiss the indict- 
ment, holding that under the applicable 
statutes of Maryland and Delaware, 
the states in which the companies were 
incorporated, the existence of dissolved 
corporations continues so far as prose- 
cution of a criminal proceeding is 
concerned. Petitioners then pleaded 
nolo contendere and fines were levied 
against them. The Court of Appeals 
affirmed. 

Mr. Justice Doucwias affirmed the 
judgment speaking for the Supreme 
Court. The Court reasoned that, since 
the Sherman Act defines “person” as 
including a corporation “existing” un- 
der the laws of any state, the question 
whether a corporation exists is one of 
state law. The Maryland statute, the 
Court went on, provides that upon dis- 
solution of a corporation it shall be 
continued in “existence for the purpose 
of paying, satisfying, and discharging 
any existing debts and obligations. . .” 
The Delaware statute provides that any 
“proceeding” begun by or against a 
corporation before or within three 
years after dissolution shall continue 
“until any judgments, orders, or de- 
crees therein shall be fully executed” 
Under both statutes, the Court declared, 
the corporations were plainly continued 
in existence for the purposes of this 
case. 

The case was argued by Robert S. 
Marx for petitioners and by Richard A. 
Solomon for the United States. 


Commerce... 


interstate or intrastate? 
Service Storage and Transfer Co., 


Inc. v. Virginia, 359 U. S. 171, 3 L. ed. 
2d 717, 79 S. Ct. 714, 27 U. S. Law 
Week 4230. (No. 92, decided March 
30, 1959.) On writ of certiorari to the 
Supreme Court of Appeals of Virginia. 
Reversed. 

The petitioner in this case was an 
interstate motor carrier holding a cer- 
tificate of convenience and necessity 
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issued by the Interstate Commerce 
Commission. The Virginia State Cor- 
poration Commission levied a fine 
against the petitioner for carrying ten 
shipments of freight, allegedly of intra- 
state character and therefore in viola- 
tion of Virginia law since it held no 
permit from Virginia. The shipments 
in question originated in Virginia and 
were destined to other points in that 
state but were routed through Bluefield, 
West Virginia, where th2 petitioner 
maintains its main terminal. The peti- 
tioner is mainly engaged in the move- 
ment of less-than-truckload shipments, 
operating “peddler runs” from termi- 
nals in Virginia, gathering up ship- 
ments along the way and combining 
them to make full loads. All of its 
trafic is directed through Bluefield, 
West Virginia, and only 3 per cent of 
its shipments are destined from one 
Virginia point to another, The state 
contended that the shipment through 
Bluefield was a subterfuge to escape 
intrastate regulation, pointing to the 
petitioner’s long, circuitous routes 
which were often twice as long as the 
shortest possible route. The Virginia 
Supreme Court of Appeals upheld the 
fine. 

Mr. Justice CLARK spoke for a unani- 
mous Court in reversing. The Court 
said that the interpretation of the 
federal certificate of convenience and 
necessity should be made in the first 
instance by the Interstate Commerce 
Commission, the authority upon whom 
Congress has placed the responsibility 
of action. There was no direct evidence 
of bad faith on the part of the peti- 
tioner in moving its traffic through 
Bluefield, the Court pointed out, and 
it was uncontradicted that the operation 
was practical, efficient and profitable 
and also saved the shipper time since 
there is less time lost waiting for the 
making up of a full truck load. The 
Court said that to uphold the fine 
would be tantamount to a partial sus- 
Pension of the petitioner’s federally 
gtanted certificate. 

The case was argued by Francis W. 
McInerny for petitioner and by Robert 
D. McIlwaine III for respondent. 


Constitutional law ... 
sovereign immunity 

Petty v. Tennessee-Missouri Bridge 
Commission, 359 U. S. 275, 3 L. ed. 
2d 804, 79 S. Ct. 785, 27 U. S. Law 
Week 4264. (No. 233, decided April 
20, 1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Eighth Circuit. Reversed. 

In this case, the Court decided that 
Tennessee and Missouri waived their 
immunity from suit guaranteed by the 
Eleventh Amendment when they assent- 
ed to a compact to build a bridge and 
operate ferries across the Mississippi 
River. 

The suit was brought against the 
Tennessee-Missouri Bridge Commission, 
a corporation representing the two 
states, by the widow of the pilot of a 
ferry boat who died when it sank after 
a collision. The suit was brought under 
the Jones Act, the plaintiff charging 
negligence on the part of the corpora- 
tion. The District Court granted a 
motion to dismiss on the theory that 
the corporation was an agency of the 
two states and therefore immune from 
suit under the Eleventh Amendment. 
The Court of Appeals affirmed. 

Mr. Justice Douce as delivered the 
opinion of the Supreme Court revers- 
ing. The Court found a waiver of im- 
munity by the states in the language of 
the compact prepared by them and ap- 
proved by Congress. The compact pro- 
vided that the Commission should have 
the power “to contract, to sue and be 
sued in its own name”. The Missouri 
courts had construed a sue-and-be-sued 
provision as not authorizing a suit for 
negligence against a public corporation, 
and Tennessee decisions construe strict- 
ly statutes permitting suits against the 
state. The Court of Appeals relied on 
these state decisions in holding that the 
states had not waived their immunity. 
The Supreme Court, however, declared 
that the construction of the sue-and-be- 
sued clause in an interstate compact 
is a question of federal, not state law. 
In approving the compact, the Court 
went on, Congress attached a condition 
that “nothing herein contained shall be 
construed to affect, impair, or diminish 
any right, power, or jurisdiction of ... 
any court... of the United States over 
or in regard to any navigable waters 
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or any commerce between the States. 
...” The Court said: “The States who 
are parties to the compact by accepting 
it and acting under it assume the con- 
ditions that Congress under the Con- 
stitution attached.” 

Mr. Justice BLack, Mr. Justice 
CLARK and Mr. Justice STEWART noted 
that they concurred in the judgment 
and in the opinion of the Court “with 
ihe understanding that we do not reach 
the constitutional question as to whether 
the Eleventh Amendment immunizes 
from suit agencies created by two or 
more States under state compacts. . .” 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Justice 
HARLAN and Mr. Justice WHITTAKER 
joined. It is true, the dissent said, that 
construction of the language of an 
interstate compact is a federal question, 
but a compact after all is a contract, 
and ordinarily the meaning that the 
parties attribute to the words governs 
the obligations assumed in the agree- 
ment. Congress might have imposed 
waiver of immunity from suit as the 
price of consenting to the compact, the 
dissent said, but it had not done so. 
There was nothing in the language re- 
lied on by the Court to indicate that 
the subject of immunity from suit was 
in contemplation, the dissent argued. 

The case was argued by Douglas 
MacLeod for petitioner and by James 
M. Reeves for respondent. 


Criminal law... 
bribery 

United States v. Shirey, 359 U. S. 
255, 3 L. ed. 2d 789, 79 S. Ct. 746, 
27 U. S. Law Week 4274. (No. 72, 
decided April 20, 1959.) On appeal 
from the United States District Court 
for the Middle District of Pennsyl- 


vania. Reversed. 


The question before the Court in this 
case was whether an offer to pay $1,000 
a year to the Republican Party in re- 
turn for the use of the influence of a 
congressman to secure appointment as 
Postmaster in York, Pennsylvania, was 
a violation of 18 U.S.C. §214. That 
section provides criminal penalties for 
“Whoever pays or offers or promises 
any money or thing of value, to any 
person, firm, or corporation in con- 
sideration of the use or promise to use 
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any influence to procure any appointive 
office or place under the United States 
for any person...” 


An information was filed against 
Shirey alleging that he had made the 
offer of political contributions to a 
member of Congress from Pennsyl- 
vania. The District Court dismissed for 
failure to state facts sufficient to con- 
stitute an offense against the United 
States. 


The Supreme Court reversed in an 
opinion written by Mr. Justice FRANK- 
FURTER. The Court admitted that the 
statutory language was ambiguous 
when applied to this case. It could be 
argued that, even though the Republi- 
can Party was to be the ultimate re- 
cipient of the money, this was a promise 
of money to the congressman ‘in con- 
sideration for the use of his influence. 
Or it might be said that, although a 
promise was made to the congressman, 
there was no promise of money to him, 
and the recipient of the money would 
then have to be a “person, firm, or 
corporation”. No matter how the stat- 
ute was read, however, the Court de- 
clared, its terms covered this case. 
“Shirey’s endeavor to purchase himself 
a postmastership as alleged has been 
interdicted by the Congress. Awkward- 
ness is not ambiguity, nor do defined 
multiple meanings, each of which is 
satisfied by the allegations of the infor- 
mation, constitute a want of definite- 
ness’. 

Mr. Justice Doucas wrote a concur- 
ring opinion which took the position 
that Section 214 was intended to out- 
law both the payment of money to pro- 
cure appointive office and payment to 
a political party to procure an appoin- 
tive office. 

Mr. Justice HARLAN wrote a dissent- 
ing opinion in which Mr. Justice 
Biack, Mr. Justice WHITTAKER and 
Mr. Justice STEWART joined. The dis- 
sent argued that no offense under Sec- 
tion 214 was charged in the informa- 
tion, and that it punishes only an offer 
of money to the person whose influence 
is sought. 

The case was argued by Assistant 
Attorney General Anderson for the 
United States and by Donn I. Cohen 
for appellee. 
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Insurance... 


variable annuities 
Securities and Exchange Commission 


v. Variable Annuity Life Insurance 
Company of America, National Associ- 
ation of Securities Dealers, Inc. Vv. 
Variable Annuity Life Insurance Com- 
pany of America, 359 U. S. 65, 3 L. 
ed. 2d 640, 79 S. Ct. 618, 27 U. S. Law 
Week 4211. (Nos. 290 and 237, de- 
cided March 23, 1959.) On writs of 
certiorari to the United States Court of 
Appeals for the District of Columbia 
Circuit. Reversed. 


Here the question was whether com- 
panies issuing variable annuity insur- 
ance policies are subject to regulation 
by the Securities and Exchange Com- 
mission. That question turned on the 
further question whether such com- 
panies are primarily engaged in writing 
insurance so as to come under the 
McCarran-Ferguson Act, 59 Stat. 33, 
15 U.S.C. $1011 which specifically ex- 
empts insurance companies subject to 
state regulation from regulation by the 


S.E.C, 


The variable annuity policy is a new 
type of insurance designed to minimize 
the effects of mounting inflation. Pre- 
miums collected are invested to a large 
degree in common stocks and the bene- 
fit payments vary with the success of 
the investment policy. The difficulty 
presented by the case was that the vari- 
able annuity has characteristics both of 
conventional annuities and investment 
trusts. Payments are made periodical- 
ly, they continue until the annuitant’s 
death (or until the end of other terms, 
depending upon the option chosen), 
payments are made both from principal 
and income, and the amounts vary 
according to the age and sex of the 
annuitant. On the other hand, the 
amount of the payments is determined 
by the calculation of “units” that re- 
flect the value of the issuer’s investment 
portfolio, much as the value of an 
interest in an investment trust is de- 
termined, the company can radically 
change investment policies or advisers, 
and the benefits fluctuate as the value 
of the portfolio of the issuer varies. 

Respondents are regulated under the 
insurance laws of the District of Colum- 
bia and several other states. This was 
an action brought by the S.E.C. to 


enjoin them from offering their annuity 
contracts to the public without regis- 
tering them under the Securities Act, 
The District Court denied relief and 
the Court of Appeals affirmed. 

The Supreme Court reversed, speak- 
ing through Mr. Justice Douc.as. The 
Court based its decision on the fact 
that the variable annuity places all the 
investment risks on the annuitant, none 
on the company. “The holder gets only 
a pro rata share of what the portfolio 
of equity interests reflects—which may 
be a lot, a little, or nothing”, the Court 
pointed out. The Court admitted that 
annuities of this type were unknown 
when the applicable statutes were en- 
acted, but it felt that the fact that the 
annuitant was in effect guaranteed 
nothing but an interest in a portfolio 
of common stocks or other equities out- 
weighed the resemblance to the conven- 
tional type of annuity. 

Mr. Justice BRENNAN, joined by Mr. 
Justice STEWART, wrote a concurring 
opinion which went into some detail in 
examining the operation of the vari- 
able annuity policy. This 
spelled out in detail many of the fea- 
tures that the variable annuity has in 
common with the investment trust 
which make S.E.C. regulation more 
appropriate than “the traditional regu- 
latory controls administered by state 
insurance departments”. 
trols, the opinion pointed out, were not 
relevant to the specific regulatory prob- 
lems of an investment trust. 


opinion 


Those con- 


Mr. Justice HARLAN wrote a dis- 
senting opinion in which Mr. Justice 
FRANKFUuRTER, Mr. Justice CLARK and 
Mr. Justice WHITTAKER joined. The 
dissent argued that Congress had plain- 
ly not intended to regulate insurance 
companies in passing the Securities Act 
and the S.E.C. therefore had no busi- 
ness in this traditionally state domain. 
The variable trust was a bona fide new 
type of insurance, in this view, and 
the fact that it had some features of 
an investment trust was no reason to 
subject it to federal regulation in view 
of congressional policy. 


The cases were argued by Thomas 
G. Meeker and John H. Dorsey for 
petitioners and by Roy W. McDonald, 
James M. Earnest. and Benjamin Hl. 
Dorsey for respondents. 
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Labor law... 
check-off dues 

Felter v. Southern Pacific Co., 359 
U. S. 326, 3 L. ed. 2d 854, 79 S. Ct. 
947. 27 U. S. Law Week 4281. (No. 
269, decided April 27, 1959). On writ 
of certiorari to the United States Court 
of Appeals for the Ninth Circuit. Re- 
versed, 

The petitioner was an employee of 
the Southern Pacific Co. and a member 
of the Brotherhood of Railroad Train- 
men. He had executed a written as- 
signment authorizing the company to 
“check-off” union dues and other as- 
sessments from his wages. In March, 
1957, he decided to join the Order of 
Railway Conductors and Brakemen, 
notified the Trainmen of his decision 
and of his intention to revoke his 
“check-off” authorization. At the same 
time he sent a revocation form to the 
Company. Both the Trainmen and the 
Company refused to honor the check- 
off revocation, contending that the 
“Dues Deduction Agreement” between 
the Trainmen and the company re- 
quired that only a form furnished by 
the Trainmen and forwarded by the 
union to the company could effectively 
revoke an assignment. The petitioner 
pointed to the 1951 amendment to the 
Railway Labor Act, which first author- 
ized the check-off of union dues with 
the proviso that no dues-check-off agree- 
ment “shall be effective with respect to 
any individual employee until he shall 
have furnished the employer with a 
written assignment to the labor organi- 
zation... which shall be revocable in 
writing after the expiration of one 
year...” 


The agreement between the Train- 
men and the company violated his 
statutory right, the petitioner contend- 
ed in this suit before the District Court. 
He prayed for a declaration that he had 
complied with all requirements for rev- 
ocation and also sought injunctive re- 
lief. The District Court held that the re- 
quirement of the collective agreement 
was valid and easily complied with, 
and refused to grant relief. The Court 
of Appeals affirmed. 

Mr. Justice BRENNAN reversed, speak- 
ing ior the Supreme Court. The Court 
relic] upon the legislative history of 
the statute to establish that Congress 





had intended to give complete freedom 
to the employee to revoke a dues- 
assignment after one year. Proposals 
to authorize collective bargaining 
agreements binding employees to sub- 
mit to dues check-off were explicitly 
rejected by Congress, the Court noted, 
and while unions and carriers could set 
up procedures for handling individual 
assignments and revocations, the agree- 
ment here established a specific, man- 
datory procedure that imposed require- 
ments over and above those permitted 
by the statute. 

Mr. Justice BLAcK wrote a dis- 
senting opinion in which Mr. Justice 
FRANKFURTER and Mr. Justice Douc- 
LAS joined. The dissent took the posi- 
tion that, while the union and the com- 
pany could not take away the employee’s 
right to terminate his dues-assignment, 
the requirement here that the petitioner 
use forms supplied by the Trainmen 
was “on the whole just and practical”. 
The dissent argued that the situation 
hardly called for equitable relief, since 
the petitioner had certainly suffered 
no irreparable damage. “... any pos- 
sible injury to petitioner would have 
been avoided except for his stubborn 
refusal to sign a simple, 11-line form 
identical to one he had already signed”. 

The case was argued by Harry E. 
Wilmarth for petitioner and by Clifton 
Hildebrand for respondent. 


Labor law... 
“no man’s land” 

San Diego Building Trades Council 
v. Garmon, 359 U. S. 236, 3 L. ed. 2d 
775, 79 S. Ct. 773, 27 U. S. Law Week 
4268. (No. 66, decided April 20, 1959.) 
On writ of certiorari to the Supreme 
Court of California. Reversed. 

Here the issue was the validity, un- 
der the Labor Management Relations 
Act, of a California decision awarding 
damages for the petitioner’s efforts to 
persuade respondents’ customers to 
stop dealing with them in the course 
of a campaign to organize the respond- 
ents’ employees. The National Labor 
Relations Board had refused to exercise 
its jurisdiction over the case because 
the amount of interstate commerce 
involved did not meet its monetary 
standards. 


Petitioner’s campaign to obtain a 
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union shop in respondents’ lumber yard 
began in 1953. The respondents refused 
to grant a union shop until the union 
had been designated by the employees 
as a collective bargaining agent. The 
union resorted to peaceful picketing 
and the exertion of pressure on cus- 
tomers and suppliers. A California 
court enjoined the picketing and the 
use of pressure and awarded $1,000 
damages against the union. Respond- 
ents began a representation proceeding 
before the National Labor Relations 
Board, but the Board declined juris- 
diction. The California Supreme Court 
sustained the award of damages and 
the injunction. The United States Su- 
preme Court reversed in 353 U. S. 26 
(43 A.B.A.J. 542), holding that refusal 
of the Board to exercise its jurisdiction 
did not leave the states with the power 
over activities that Congress had pre- 
empted for federal control. The Court 
remanded the case to California for a 
determination whether the judgment 
for damages was proper under Califor- 
nia law. The California courts upheld 
the judgment and the case was again 
carried to the Supreme Court. 

Mr. Justice FRANKFURTER spoke for 
the Supreme Court, which reversed. 
The Court reiterated its 1957 holding 
that the failure of the Board to assume 
jurisdiction over labor disputes did not 
leave the state free to regulate activi- 
ties they would otherwise be precluded 
from regulating. “It follows that the 
failure of the Board to define the legal 
significance under the Act of a par- 
ticular activity does not give the States 
the power to act”, the Court said. “In 
the absence of the Board’s clear deter- 
mination that an activity is neither pro- 
tected nor prohibited or of compelling 
precedent applied to essentially dis- 
puted facts, it is not for this Court to 
decide whether such activities are sub- 
ject to state jurisdiction.” The govern- 
ing consideration, the Court explained, 
is that “to allow the States to control 
activities that are potentially subject to 
federal regulation involves too great a 
danger of conflict with national labor 
policy”. 

Mr. Justice HARLAN wrote a concur- 
ring opinion in which Mr. Justice 
Ciark, Mr. Justice WHITTAKER and 
Mr. Justice STEWART joined. This opin- 
ion drew a distinction between federal- 
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ly protected activity, over which the 
states could exercise no control, and 
activity not federally protected or pro- 
hibited in which the states may step in. 

The case was argued by Charles P. 
Scully for petitioners and by Marion B. 
Plant for respondents. 


Workmen’s Compensation... 
Employers Liability Act 

Baker v. Texas and Pacific Railway 
Co., 359 U. S. 227, 3 L. ed. 2d 756, 
79 S. Ct. 664, 27 U. S. Law Week 4254. 
(No. 363, decided April 6, 1959.) On 
writ of certiorari to the Court of Civil 
Appeals of Texas. Reversed. 

This was an action under the Federal 
Employers’ Liability Act, 35 Stat. 65, 
to recover damages for the death of a 
workman who was struck by a train 
while engaged in “grouting”, a proc- 
ess consisting of pumping sand and 
cement into the roadbed to stabilize it, 
on the respondent’s right of way. The 
trial judge declined to submit the case 
to the jury on the ground that the 
deceased was not in such a relationship 
to the railroad at the time of his death 
as to entitle him to the protection of 
the act. The state Court of Civil Appeals 
affirmed and the Texas Supreme Court 
refused an application for a writ of 
error. 

The Supreme Court reversed in a per 
curiam opinion, The Court said that 
the question whether the deceased was 
an “employee” of respondent at the 
time of the accident “contains factual 
elements such as to make it one for 
the jury under approprate instructions 
as to the various relevant factors un- 
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der law”. The evidence showed that 
grouting was part of the task of main- 
taining the railroad, that the railroad 
furnished the material used in the 
work, and that a supervisor employed 
by the railroad exercised control over 
the job. The railroad’s evidence tended 
to controvert this and further tended 
to show that an employment relation- 
ship did not exist between it and the 
deceased. “An issue for determination 
by the jury was presented”, the Court 
declared. 

Mr. Justice FRANKFURTER noted that 
he would have dismissed the writ of 
certiorari as improperly granted. 

The case was argued by Harvey L. 
Davis for petitioners and by D. L. 
Case for respondent. 


Workmen’s Compensation ... 
statute of limitations 

Glus v. Brooklyn Eastern District 
Terminal, 359 U. S. 231, 3 L. ed. 2d 
770, 79 S. Ct. 760, 27 U. S. Law Week 
4279. (No. 446, decided April 20, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Reversed. 

This decision held that the doctrine 
of estoppel barred an employer from 
relying upon a three-year statute of 
limitations to defeat a claim for com- 
pensation for an industrial disease when 
the employer had led the employee to 
believe that he had seven years in which 
to sue. 

The petitioner allegedly contracted 
the disease in 1952 when he was em- 
ployed by the respondent. He filed this 
suit under the Federal Employers’ Lia- 
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bility Act in 1957, after the three-year 
statute of limitations specified in that 
legislation had expired. Petitioner 
sought to invoke the doctrine of estup- 
pel to avoid the three-year limitation 
period. The respondent contended that 
estoppel could not be applied because 
the time limitation in F.E.L.A. cases 
is an integral part of the cause 
of action, and the cause is irretrievably 
lost at the end of statutory period. The 
District Court dismissed the suit and 
the Court of Appeals affirmed. 

A unanimous Supreme Court re- 
versed, speaking through Mr. Justice 
Buack. “To decide the case we need 
look no further than the maxim that 
no man may take advantage of his 
own wrong”, the Court declared. There 
was nothing in the language or history 
of the Federal Employers’ Liability Act 
to indicate that this principle was not 
to apply in suits under it, the Court 
went on, in spite of some dicta in its 
previous decisions that could be taken 
as supporting an exception. “Despite 
the delay in filing his suit petitioner is 
entitled to have his cause tried on the 
merits if he can prove that respondent’s 
responsible agents, agents with some 
authority in the particular matter, con- 
ducted themselves in such a way that 
petitioner was justifiably misled into a 
good-faith belief that he could begin 
his action at any time within seven 
years after it had accrued”, the Court 
declared. 

The case was argued by Seymour 
Schwartz for petitioner and by William 
C. Mattison for respondent. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Attorneys o.- 
as legislators 

Although censuring the lawyer whose 
conduct was in question before it, the 
Supreme Court of Illinois has dis- 
agreed with its commissioners’ position 
that a lawyer who was a member of 
the Chicago City Council represented 
conflicting interests in accepting em- 
ployment from private interests in cases 
before courts and administrative agen- 
cies where the municipality was a 
party. 

The Court declared that “there is 
nothing unethical in a lawyer-member 
of a legislative body appearing in liti- 
gation wherein his governmental unit 
is a party, even in cases where acts of 
that body are sought to be held un- 
constitutional... To hold otherwise 
would cause able, ethical and distin- 
guished legislative members of our bar 
to hesitate before accepting cases in 
fields of law in which they have tradi- 
tionally practiced.” 

Enlarging this principle, the Court 
also ruled that lawyer-legislators may 
practice before “fact-finding officers, 
hearing bodies and commissioners” in 
cases where their government is a 
party, because those decisions are sub- 
ject to judicial review. The Court said 
it would be inconsistent to say that the 
lawyer-member of the legislative body 
could appear in court in such cases but 
could not participate in the hearing 
where the record is made. 

With reference to administrative 
agency appearances, however, the Court 
carved out an exception and it was on 
this exception that the alderman in the 
instant case was impaled. The Court 
declared that the lawyer-legislator 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
eests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








should not appear “where the matter 
is subject to review by the legislative 
body of which he is a member”. The 
respondent had represented a private 
client before the zoning board of 
appeals, whose recommendations were 
acted on by the City Council. The re- 
spondent had voted in the Council for 
his client and had received a fee for his 
services. This conduct, the Court con- 
cluded, was professional misconduct 
deserving censure. 

Another facet of the case was the 
charge that the lawyer had made rec- 
ommendations to private parties to 
retain a certain attorney in zoning 
variations, and that the recommenda- 
tions carried inferences that the recom- 
mended attorney must be retained to 
secure a successful result. Here the 
Court found a failure of proof that the 
respondent made the recommendations 
in his capacity as a lawyer, rather than 
as a legislator, that there was no proof 
of coercion or that he shared fees with 
the lawyer he recommended. 

Although the charges of fee-splitting 
were found not proved, the Court ob- 
served that lawyer-legislators must be 
careful to follow the admonition of 
Canon 34, since their public positions 
offer tempting opportunities for refer- 
ral of business. “To split fees without 
a proportionate division of service or 
responsibility”, it declared, “would not 
only be a violation of the canon, but 
would violate the very essence of ethical 
conduct and take on attributes akin to 
those usually associated with the un- 
savory words ‘pay-off.’ ” 

Two judges concurred specially. One 
thought the commissioners had been 
too naive in believing that money con- 
cededly received by the respondent 
was not a splitting of fees, rather than 
repayment of loans, as claimed. The 
other said he could not accede to the 
“sweeping proposition that a legislator 
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may, regardless of the nature of the 
dispute, appear professionally before 
administrative agencies of the govern- 
ment he represents as a legislator”. He 
added that “under no circumstances is 
it proper for him to engage in litiga- 
tion against his city or his state, as the 
case may be.” 


(In re Becker, Supreme Court of 
Illinois, May 22, 1959, House, J.) 


Attorneys... 
public defenders 

An accused person cannot without 
reason refuse the services of the public 
defender and compel the state to en- 
gage counsel of the accused’s choice, 
the Supreme Court of Frrors of Con- 
necticut has ruled. 


There was no claim by the defendant 
that he had been denied counsel and 
he did not demand the right to repre- 
sent himself; rather his contention was 
that he was not allowed, at the state’s 
expense, to be defended by particular 
lawyers of his own choice. Neither 
was there any claim of relationship or 
conflict of interests as to the public 
defender, nor any allegation that he 
lacked experience or competence. Al- 
though refusing the defendant’s request 
for counsel of his own choice, the trial 
court did appoint a special assistant 
public defender to associate with the 
public defender. 

The Supreme Court reviewed the 
Connecticut statutes establishing the 
public defender and it concluded that 
the accused’s claim was without merit. 
The Court also rejected a contention 
that the Connecticut public defender 
system results in criminal defenses that 
are at least potentially ineffective be- 
cause both state’s attorneys and public 
defenders are appointed by the same 
source—the judiciary. The best refuta- 
tion of this argument, the Court re- 
plied, “is the work of the public de- 
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fenders themselves in the more than 
forty years in which the system has 
been in effect in Connecticut”. 


(Connecticut v. Reid, Supreme Court 
of Errors of Connecticut, March 4, 1959, 
King, J., 149 A. 2d 698.) 


The Supreme Court of California 
was faced with the claim of a defend- 
ant that his conviction should be re- 
versed because he was denied what he 
claimed to be a constitutional and 
statutory right both to conduct his 
own defense and at the same time to 
be provided with the services of court- 
appointed counsel to advise and assist 
him in a subservient capacity in pre- 
paring for and during trial. The Court 
denied the defendant’s claim. 

He had refused to accept the appoint- 
ment and services of a lawyer, except 
under his own terms. If there is a 
refusal to accept an attorney to act 
within the “traditional and statutory 
status of his office”, the Court de- 
clared, then there is no violation of 
constitutional or statutory guaranties. 

Summarizing its conclusions, the 
Court said: 


... We have concluded that the right 
to counsel does not include an absolute 
right to services of the character and 
capacity indicated; that the court 
should not appoint counsel to defend 
an indigent and require that in so do- 
ing the attorney surrender any of the 
substantial prerogatives traditionally 
or by -statute attached to his office; 
that a defendant for whom counsel is 
appointed should not be_ permitted 
both to have counsel and to actively 
participate in the conduct of the case 
unless the court in its discretion deter- 
mines that in the circumstances of the 
case the cause of justice will thereby 
be served and that the orderly and 
expeditious conduct of the court’s busi- 
ness will not thereby be substantially 
hindered, hampered or delayed; that 
under the circumstances of this case 
there was no error in refusing to 
appoint counsel to act in a subservient 
capacity ... 


(California v. Mattson, Supreme Court 
o° California, March 17, 1959, Schauer, 
J.. 336 P. 2d 937.) 


Damages... 
pain and suffering 
Conceding that the “ultimate course 
of judicial opinion on the point is not 
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yet discernible”, a Florida court has 
approved a plaintiff's suggestion and 
argument to a jury that pain and 
suffering should be computed on a 
per diem basis. At the same time the 
District Court of Appeals of Florida 
for the Third District has ruled that it 
was proper for the plaintiff's counsel to 
use a large cardboard placard on which 
his suggestion of damages was com- 
puted in detail. 

Under the “To Date” heading on the 
chart were included two items among 
others: “Pain and Suffering . . . 783 
days @ 15... 11,745” and “Physical 
Disability and Inability to Lead a 
Normal Life . . . 783 days @5... 
3,915.” Under a heading “Future” 
these same items were listed, respec- 
tively, as: “10,220 days... 10,220” 
and “10,220 days @ 3... 30,660.” The 
total of all items on the chart, both to 
date of trial and future, was $242,159, 
but the verdict was only $198,339. 


This was a poorer batting average 
than the plaintiff had in another Florida 
case, Braddock v. Seaboard Airline 
Railroad Company, 96 So. 2d 127, 
where an elaborate damages chart 
similar to the one used here totaled 
$248,439, which also happened to be 
the amount of the jury’s verdict. In 
Braddock, however, the propriety of 
the per-diem approach to pain and 
suffering damages was not challenged 
and thus not decided by the Florida 
Supreme Court on appeal, although 
the Court did remark in passing that 
if the method were considered “decep- 
tive and to produce an excessive ver- 
dict”, an appropriate remittitur might 
be ordered. 


The Court proceeded in its determi- 
nation in the instant case from the 
base that the jury, being the trier of 
the facts, had the task of determining 
the compensation for pain and suffer- 
ing based on the evidence, but it recog- 
nized that all elements of damages 
sought were supported by some evi- 
dence of monetary value except “pain 
and suffering” and “physical disability 
and inability to lead a normal life’. 
It admitted that existing case law is 
“not grounded on reasons of sufficient 
force to compel the decision either 
way’, but said it was not prepared to 
rule that the trial judge abused his 


discretion in permitting the use of the 
chart and the argument based on. it, 
“[I]n approving the practice now”, it 
warned, “we do not purport to fore. 
close the question.” 

As another reason for its decision 
the Court took judicial notice that 
charts and per-diem damages argu- 
ments have been used in Dade County 
(Miami) for some years. 


(Ratner v. Arrington, District Court of 
Appeal of Florida, Third District, April 
9, 1959, Carroll, J., 111 So. 2d 82.) 


Federal Procedure... 
transfer of causes 

The Court of Appeals for the Seventh 
Circuit has refused to overturn the 
district judge’s transfer of a case from 
Illinois to Texas, and at the same time 
has warned that it doesn’t like man- 
damus used as a substitute for appeal. 

The plaintiff's injury occurred at 
Dallas, Texas. He first filed his suit 
in the United States District Court for 
the Northern District of California, but 
it was dismissed under the California 
statute of limitations. Next it was filed 
in the United States District Court for 
the Northern District of Illinois. The 
defendant moved to transfer to Texas 
under 28 U.S.C.A. $1404(a), but it 
was refused. The case went to trial, 
but the jury was unable to agree. Then 
it was assigned to the calendar of an- 
other judge in the Northern District 
of Illinois; the defendant again sought 
transfer and this time it was granted. 
The plaintiff sought a writ of man- 
damus that the judge vacate the trans- 
fer order. 

Noting that all occurrence witnesses 
live in Texas and that five of the 
plaintiff's seven witnesses at the first 
trial came to Illinois from Texas, the 
Court determined that the transfer was 
proper in view of the factors enumer- 
ated in $1404(a): convenience of the 
parties, convenience of the witnesses 
and the interests of justice. The Court 
noted that the only inconvenience 
caused by a transfer might be to the 
plaintiff's Chicago attorney, but it said 
that that was not a controlling factor. 

As an interests-of-justice argument 
the plaintiff contended that the transfer 
would deprive him of an expert wit- 
ness on oxygen regulators—a chief 
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petty officer from the Naval Air Station 
at Glenview, a suburb of Chicago. But 
the Court was not convinced that the 
witness could not go to Texas for the 
subsequent trial or that he was the only 
qualified expert on oxygen regulators. 

Emphasizing that in a petition for a 
writ of mandamus an abuse of discre- 
tion must clearly appear, the Court 
warned: “Members of the bar should 
not file petitions for mandamus in 
transfer cases unless they can make out 
a strong case of abuse of discretion.” 


(Sypert v. Miner, United States Court 
of Appeals, Seventh Circuit, April 28, 
1959, Duffy, C.J.) 


Labor Law... 
union shops 

The Supreme Court of Georgia has 
declared unconstitutional a union shop 
agreement entered into pursuant to the 
Federal Railway Labor Act, 45 U.S.C. 
$151 et seqg., and under which the 
unions used dues income for political 
purposes. The Court agreed with the 
trial judge that the agreement, when 
coupled with the use of dues for non- 
collective bargaining purposes and con- 
trary to the political views of some 
members, violated free-speech and due- 
process guaranties of the Constitution. 

The suit was a class action brought 
by non-operating employees of the 
Southern Railway System who were 
employees of the railroad but not 
members of unions before the union 
shop agreement was signed in 1953. 
Under this agreement non-union mem- 
bers were given sixty days to join 
their craft’s union or lose their jobs. 
The trial judge found that a substantial 
portion of their union dues would be 
used “to propagate political and eco- 
nomic doctrines, concepts and ideolo- 
gies and to promote legislative pro- 
grams opposed by plaintiffs and the 
class they represent”, and to support 
certain candidates for political office 
contrary to the wishes of the plaintiffs. 
There was also a finding that the 
plaintifis’ dues were not needed for 
collective bargaining or the mainte- 
nance of the positions of the unions as 


elective bargaining agents. 

In striking down the union shop 
Contract. the Court did not question 
that it was authorized under the Rail- 


way Labor Act, but it declared the 
plaintiffs had the right to challenge its 
validity. “Coercion or compulsion is 
the antithesis of freedom or liberty”, 
the Court averred. “In the area of 
choice, support or association, of or 
with the political or economic views of 
others, the individual has the natural 
right not only to disagree but to rebel 
against either regimentation or re- 
straint in the exercise of his own 
judgment.” 


The Court concluded: 


One who is compelled to contribute 
the fruits of his labor to support or 
promote political or economic programs 
or support candidates for public office 
is just as much deprived of his free- 
dom of speech as if he were compelled 
to give his vocal support to doctrines 
he opposes. .. 

While these observations on the Bill 
of Rights may appear as being old- 
fashioned and representative of the 
views of statesmen and judges long 
since dead, and not in harmony with 
some schools of thought that maintain 
that the Constitution must be construed 
or applied to meet new conditions in 
the light of present day thought, and 
that the Constitution must be expanded 
or contracted—as if it were an elastic 
girdle—to accommodate the public diet, 
we will continue to adhere to the view 
that the Constitution can only be 
changed by the method provided there- 
in. 


(International Association of Machi- 
nists Vv. Street, Supreme Court of Georgia, 
May 8, 1959, Almand, J.) 


Negligence... 
foreseeability 

Applying the principle of that land- 
mark of torts law—Palsgraf v. Long 
Island Railroad Company, 248 N. Y. 
339—a New York court has affirmed 
the dismissal of a complaint seeking 
recovery for gunshot wounds inflicted 
by a 10-year-old boy. The allegation 
was that the defendant negligently 
struck the boy with his car seven years 
before and damaged his brain. 

The complaint attempted to spell out 
the causal connection this way: 


By reason of the injuries sustained 
by Richard Springstead as a result of 
the defendant’s negligence, he, at the 
time of the shooting, was prevented 
from and unable to realize the nature 
and consequence of his act. was not 
able to resist pulling the trigger of the 
rifle, and was deprived of capacity to 
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govern his conduct in accordance with 
. Treason. 


The Appellate Division of the 
Supreme Court, Third Department, 
pointed out that under the Palsgraf 
doctrine the fact of the defendant’s 
negligence toward the Springstead boy 
at the time of the auto accident would 
not establish that negligence for all 
purposes or be definitive of the defend- 
ant’s relationship to others. “If, in his 
conduct,” the Court continued, “there 
was no risk of danger to this infant 
plaintiff ‘reasonably to be perceived,’ 
there was no breach of duty, or negli- 
gence, as to him.” The Court concluded 
that the risk was not “within the range 
of apprehension”. The sane result 
would be reached, the Court said, 
whether the doctrine of foreseeability 
is regarded as the measure of duty or 
as a text of proximate causation, if, 
in fact, the distinction is more than 
academic. 


Alternately, considering the case as 
presenting a problem of proximate 
cause, without recourse to the test of 
foreseeability, the Court arrived at the 
seme place: that the complaint did not 
state a cause of action. “Reasons of 
policy, as well as good sense”, it re- 
marked, “forbid an illimitable exten- 
sion of liability for a train of events 
proceeding into the indefinite future 
with arguable dependence (usually in 
decreasing degree) upon the original 
act.” 

The Court also rejected another 
argument by the plaintiff. This was an 
attempt to draw an analogy between his 
case and the expressions in some sui- 
cide cases that would render one whose 
negligence caused the insanity of an- 
other liable for the latter’s self-injury 
by his involuntary and insane act. The 
Court would not buy this. Aside from 
pointing out that there actually has 
been no recovery in those cases, it 
declared this case lacked “the sense of 
immediacy and that of urgent compul- 
sion implicit in the ‘frenzy’ and the 
‘delirium’ to which these authorities 
refer”. 


(Firman v. Sacia, New York Supreme 
Court, Appellate Division, Third Depart- 
ment, April 29, 1959, Gibson, J., 184 
N.Y.S. 2d 945.) 
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Torts... 
governmental immunity - 

Deciding a case involving a school 
district, but with observations that have 
an unmistakably broader sweep, the 
Supreme Court of Illinois, with two 
judges dissenting, has discarded the 
doctrine of governmental or sovereign 
immunity to actions for torts. “We 
conclude”, the Court declared, “that 
the rule of school district tort immunity 
is unjust, unsupported by any valid 
reason, and has no rightful place in 
modern day society.” 

In reality the existing Illinois situa- 
tion was not one of absolute immunity. 
Rather it was one of permissive statu- 
tory liability limited to the extent of 
the governmental body’s insurance; it 
was necessary for a plaintiff to allege 
the existence of insurance to survive a 
threshold dismissal. But the plaintiff in 
the instant case refused to plead insur- 
ance, although the district was insured. 
Thus a decision on immunity itself was 
put to the Court. It conceded the insur- 
ance rule was not a satisfactory solution. 

“It is a basic concept underlying the 
whole law of torts today that liability 
follows negligence,” the Court de- 
clared, “and that individuals and cor- 
porations are responsible for the neg- 
ligence of their agents and employees 
acting in the course of their employ- 
ment. The doctrine of governmental 
immunity runs directly counter to that 
basic concept.” 

The Court then examined reasons 
that have been used to support the 
immunity rule and found them want- 
ing. It discovered no good foundation 
for the king-can-do-no-wrong theory. 
The Court pointed out that historically 


this dogma sprang from the 1788 
English case, Russell vy. Men of Devon, 
100 Eng. Rep. 359, where an action 
against the entire population of a coun- 
try was barred by an extension of state 
sovereignty, but that English courts 
have since 1890 refused to apply the 
doctrine to school boards or districts. 

Another basis discarded by the Court 
was that the immunity doctrine is 
necessary to protect public funds and 
property—a sort of counterpart to the 
charitable tort immunity theory of trust 
fund protection. “We do not believe”, 
it stated, “that in this present day and 
age, when public education constitutes 
one of the biggest businesses in the 
country, that school immunity can be 
justified on the protection-of-public- 
funds theory.” As a matter of fact, the 
Court continued, payment of damage 
claims is not a diversion of educational 
funds to an improper purpose, particu- 
larly since Illinois statutes authorize 
school boards to expend funds for li- 
ability insurance. “If tax funds can 
properly be spent to pay premiums on 
liability insurance, there seems to be 
no good reason why they cannot be 
spent to pay the liability itself in the 
absence of insurance,” the Court con- 
cluded. 

The argument that the loss of im- 
munity would “create grave and un- 
predictable problems of school finance 
and administration” did not impress 
the Court. It opined that a positive 
benefit might result from its action. 
The abolition of immunity, it said, 
“may tend to decrease the frequency 
of school bus accidents by coupling 
the power to transport pupils with the 
responsibility of exercising care in 


the selection and supervision of the 
drivers.” 


(Molitor v. Kaneland Community 1 nit 
District No. 302, Supreme Court of 
Illinois, May 22, 1959, Klingbiel, J.) 


Wills... 
competent witnesses 

Following the usual American rule, 
the Supreme Court of Ohio has de- 
cided that a lawyer and his son were 
competent witnesses to the execution 
of a will in which they were named as 
executor and alternate executor. 

The relevant Ohio statute provides 
that a will shall be “attested and sub- 
scribed... by two or more competent 
witnesses”. Another statute makes all 
persons competent witnesses, except 
those of unsound mind and certain 
children under ten. 


Putting these together, the Court 
concluded that the attorneys were 
“competent” witnesses within the mean- 
ing of the statute. In so doing, it 
dismissed the applicability of another 
provision voiding devises and bequests 
to attesting witnesses who must be 
used to prove a will. It remarked that 
a “devise or bequest” does not en- 
compass the compensation paid an ex- 
ecutor for services on behalf of the 
estate after the death of the testator. 

Interestingly enough, the Ohio stat- 
ute recognizes nuncupative wills if 
reduced to writing and _ subscribed 
by “two competent disinterested wit- 
nesses”. The Court noted that the word 
“disinterested” is not used in the sec- 
tion relating to written wills. 

(Blankner v. Lathrop, Supreme Court 


of Ohio, May 20, 1959, Herbert, J., 169 
Ohio St. 229.) 


Short Course for Prosecuting Attorneys 


Northwestern University School of 
Law in Chicago will offer its Second 
Annual Short Course for Prosecuting 
Attorneys August 3-8. The course has a 
three-fold objective: to offer instruc- 
tion regarding the preparation and trial 


of criminal cases; to acquaint prose- 
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cutors with the possibilities of scientific 
methods in criminal investigations and 
prosecutions; and to provide a forum 


for the mutual exchange of information 


by the attending prosecutors. 
The attendance fee is $100, payable 


on or before the opening day—August 


3. To ensure attendance, however, reg- 
istrations must be received by July 15. 
Registrations or requests for further 
information should be addressed to 
Professor Fred E. Inbau, Northwestern 
University School of Law, Lake Shore 
Drive and Chicago Avenue, Chicago 
11, Illinois. 
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Congressional Control of Judicial Decisions 


The recent action of the American 
Bar Association’s House of Delegates 
in approving certain recommendations 
of the Special Committee on Commu- 
nist Tactics, Strategy and Objectives! 
followed by the introduction in the 
Senate of a number of bills designed 
to carry out these recommendations” 
raises a question as to when and by 
what methods legislative control of 
judicial decisions may be accomplished. 
It is, of course, not the function of this 
Department to discuss the merits of 
the proposals but, although not exactly 
an original contribution to knowledge, 
a brief review of some of the instances 
in which control has been attempted 
may be of preseit interest. 


In a sense this account may be 
regarded as a footnote to President 
Malone’s statement that the fact that 
the Supreme Court has become a center 
of controversy “...is to be regretted, 
but...is not without precedent”.* In 
his work, The Supreme Court in United 
States History, Charles Warren has 
traced the turbulent course of relations 
between the judicial and _ legislative 
arms of Government. Difficulties began 
to emerge very early as conflicts arose 
between the courts and the Congress. 
One of the first of these concerned the 
repeal in 1801 of the Federal Judiciary 
Act. Fearing that the repeal would be 
held unconstitutional, Congress passed 
a statute abolishing the June and 
December terms of the Supreme Court 
which had been established by an 
earlier law. “By this extraordinary leg- 
islative maneuver,” says Warren,* “an 
adjournment of the Court was enforced 
for fourteen months (from December, 
1801. to February, 1803).” Some four 
years later the Court having issued a 
writ of habeas corpus, which later re- 
sulted in the release of certain associ- 
ates of Aaron Burr who had _ been 


charged with treason, an attempt was 
made to abolish the power of the Court 
to issue such writs.® 

The device of limiting the jurisdic- 
tion of the Supreme Court in order to 
prevent presumably unacceptable de- 
cisions was proposed in other situa- 
tions. For example in connection with 
litigation involving the Reconstruction 
Acts, a bill was introduced which 
would have prohibited the Supreme 
Court from entertaining jurisdiction of 
any case growing out of the execution 
of the acts.‘ Although this measure 
was not enacted, Congress later passed 
the famous bill repealing the appellate 
jurisdiction of the Supreme Court un- 
der the Habeas Corpus Act of 1867.8 
As is well known the Court accepted 
this limitation of its jurisdiction in Ex 
parte McCardle,® thus establishing a 
precedent for the recent Jenner Bill 
which failed of passage during the last 
Congress. 


In more generalized situations, Con- 
gress has exercised control over what 
might properly be called judicial tend- 
encies rather than specific decisions. 
For example, encroachments on the 
equity jurisdiction of the courts, such 
as the provision in the Clayton Act 
requiring jury trials in certain types of 
contempt, were probably enacted as a 
result of dissatisfaction with the exer- 
cise of the power to punish for con- 
tempt in labor cases. This, and later, 
considerably broader restrictions were 
accepted by the Supreme Court.!° 
Similarly, the provision for a three- 
judge federal district court is said to 
have been adopted because of an as- 
serted abuse of power by inferior 
federal courts in cases involving the 
constitutionality of state legislation.!! 


At several periods in its history the 
Supreme Court has been criticised for 


making “unconstitutional” decisions 


and limitations of its powers of de- 
cision have been advocated. Between 
1827 and 1830 a series of cases extend- 
ing the scope of federal powers brought 
widespread attack.'? Similar denunci- 
ations of the Court were provoked by 
decisions upholding federal power in 
the area of bankruptcy.'* In connec- 
tion with the Legal Tender cases the 
Court was accused of making a new 
constitution through a process of in- 
terpretation,'* a complaint which has 
been voiced many times with regard to 
modern segregation cases.!° 


In view of the foregoing it is perhaps 
a fair generalization to state that re- 
striction of the appellate jurisdiction 
of the Supreme Court by congressional 
action can be successfully achieved and 
certain aspects of the jurisdiction of 
other courts can be controlled. On the 
other hand direct efforts to limit the 
general power of interpretation either 
of the Constitution or of statutes have 
failed of enactment. 


However, although jurisdictional 
limitation cannot be regarded as a 
closed issue, the current problem is 
different. It involves the use of statu- 
tory amendments for the purpose of 
overcoming a previous decision. The 
amendments may take the form of 
expressions of legislative intent or of 
redrafting in order to correct de- 
ficiencies believed to have prevented 
the Court from giving the original law 
its intended scope. 


Some years prior to the current situ- 
ation, Congress adopted such a tech- 
nique in connection with the regulation 
of insurance. The Supreme Court, in 
United States v. South-Eastern Under- 
writers Association'® had held that 





1. See the report of the committee as re- 

rinted in THE pe pag Recorp for March 

azo nia 3007 et s 

1300, 1301, “1302, 1303, 1304 and 1305, 
seth Gas 1st Sess. 

3. Malone, The Communist Resolutions: 
What the House of Delegates Really Did, 45 

A.B.A.J. 343 (1959) 

4. Warren, THE hineones Court IN THE UNITED 
States History (Rev. Ed. 1935), hereafter cited 
I or II Warren. 

5. I Warren Ro 

6. I Warren 

7. Il Warren 3492- 496. 

> r Warren 474-480. 

rte McCardle, 7 Wall. 506 (1869). 

10. Mid ?. © v. United States ex rel. Chi- 
cago, 266 U. 42 (1924). See Dodd, Cases on 
C100 erttonal Law (5 ed. 1584) 189. 

11. Do Y Cases on CONSTITUTIONAL Law (5 


of,  « 4) 4 
I Xe 715-721. 
13. II Warren 99-101. 
14. II Warren 655-671. 
15. See, e.g., the remarks of Senator Eastland, 
CONGRESSIONAL REcoRD, March 5, 1959, 3022. 
16. 322 U. S. 533 (1944). 
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activities in the insurance business in- 
volving the facilities of interstate com- 
merce brought that business within the 
regulatory provisions of the Sherman 
Antitrust Act. Since the business had 
been traditionally regarded as subject 
to state rather than federal regulation, 
Congress almost immediately declared 
that the states should continue to exer- 
cise the power.!* The result of this 
action was, of course, to remove the 
effect of the Court’s decision. 

One of the bills now pending makes 
use of the same technique. In Pennsyl- 
vania V. Nelson,1® the Supreme Court 
of the United States upheld a decision 
by the Supreme Court of Pennsylvania 
holding that by the enactment of the 
Smith Act the Federal Government had 
preempted the field of subversive ac- 
tivity against the United States, thus 
rendering the Pennsylvania sedition 
law inoperative. Senate Bill 1299, 86th 
Congress, Ist Session, entitled “A Bill 
To Protect the Effectiveness of State 
Anti-Subversive Laws Against Un- 
intended Federal Pre-emption,” pro- 
vides essentially for concurrent federal 
and state activity in this field. 

The other bills introduced in connec- 
tion with the Association’s recommen- 
dation embody still another method of 
control. Two of these’® deal with 
different aspects of the decision in 
Yates v. United States.*° There, in the 
words of the Committee on Communist 
Tactics, Strategy and Objectives,*! the 
Supreme Court “... held that teaching 
and advocating the abstract doctrine 
of the forcible overthrow of the U. S. 
Government was not punishable under 


De Vere et al. v. 
Shakespeare 


(Continued from page 703) 


dummy (page 1230). So during the 
brief interval between the making of 
Shakespeare’s will (March 25, 1616) 
and the day of his death (April 23, 
1616) “a bequest of a few shillings to 
Heminge and Condell was interlined, 
in order to make it appear that he had 
been a friend of the two actors who 
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the Smith Act as long as it was ‘di- 
vorced from any effort to instigate 
action to that end.’ The Court further 
held that the term ‘organize’ as used in 
the Smith Act referred only to acts 
entering into the creation of a new 
organization and stated that... the 
prosecution . . . was barred by the three- 


- year statute of limitations.” 


To meet the problems created by 
these decisions, the two bills referred 
to above were introduced. One, S. 1305, 
would penalize the advocacy of the 
overthrow of government “without re- 
gard to the immediate probable effect 
of such action”. The other, S. 1300, 
would define the term “organize” as 
used in the Smith Act in such a way as 
to include forming, regrouping or 
expansion of existing organizations. 

In Kent and Briehl v. Dulles?* and 
Dayton v. Dulles?* the Supreme Court, 
without deciding the constitutional is- 
sue, held that the authority vested in 
the Secretary of State by statute was 
not sufficient for him to deny passports 
to Communists or persons furthering 
Communist causes. A bill to extend the 
authority of the Secretary, S. 1303, 
was introduced in order to “correct” 
this situation. Similarly, S. 1304, which 
permits the head of any department or 
agency, in his absolute discretion, when 
deemed necessary in the interests of 
national security, to suspend any civil- 
ian officer, would overcome the rule of 
Cole vy. Young,** confining the statu- 
tory authority to sensitive positions. 
Another instance of this general type 
involves S. 1302, which would extend 
the authority of the Attorney General 


were to be presented as intermediaries 
for the publication of the Folio” (page 
1213, italics the authors). How it was 
known that Shakespeare had made his 
will and how it was arranged to have 
the bequest interlined is not disclosed. 
There is no legal evidence to support 
any part of this alleged hoax. As a law- 
yer I would have to argue that at best 
the whole story is no more than an 
interesting hypothesis. 

When all the assumptions, inferences 
and hidden meanings have been cleared 





to question persons subject to deporta- 
tion beyond the limits determined by 
the Supreme Court in United States y. 
Witkovich.*® 

Some mention should perhaps be 
made of the reaction of Congress to 
Jencks v. United States,*® in which the 
Supreme Court held that the defendant 
was entitled in the circumstances to 
inspect certain reports made to the 
F.B.I. by government witnesses. The 
apparent scope of this decision was 
limited by the so-called Jencks Act.*7 
As this is written, three cases are await- 
ing decision by the Supreme Court 
involving interpretation of this law.°* 

Although, as has been stated, legis- 
lation designed to control judicial de- 
cisions is not new, it is believed that 
this is the most concerted effort to 
affect decisions in the civil rights area 
which has been made. While, of course, 
it is apparent that legislative intention 
can be clarified, at least prospectively, 
by statutory amendment, if these bills, 
involving as they do important con- 
stitutional issues, are enacted, the effect 
may be to cause the Court to rule on 
the question of constitutionality rather 
than following the traditional course of 
avoiding this question through strict 
interpretation of the statute.-" 
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21. ee gee Recon, March 5, 1959, 3011. 

22. 357 U.S. 116, . Ct. 113 (1958). 

23. 357 U.S. 144, 73° $. Ct. 1127 (1958). 

24. 351 U. S. 536 (1956). 

25. a U. S. 194 (1957). 

26. 353 U. S. pl Daal 

rie 3 USC. 

28. See 27 U. § pos Week 3307 (May 5, 1959). 

29. See Hughes, iy S SupreME Court OF THE 
Unitep States (1928) 3 


away there remains the simple conclu- 
sion which has never been successfully 
contradicted and which I will restate 
in the language of the eminent scholar 
and critic, R. C. Churchill. The men 
whose testimony appears in the First 
Folio, namely, 
Ben Jonson, Leonard Diggs and J. M. 


“Heminges, 


were neither credulous fools nor de- 
liberate liars but simply telling the 


” 


truth in a straightforward manner’”.’ 





9. Op. cit. page 221. 
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Taxes and Other Considerations in Making Gifts to 
Minors Under the Custodian Statute as Compared with 
Gifts in Trust or Outright Cifts for Minors 


By Daniel S. Morrison, Santa Barbara, California 


I. Introduction 

Acts providing for an easy method 
of giving securities or other property 
to minors, without the intervention of 
a guardian or the formality of a trust, 
have been part of the law of most states 
for four years. 

There are two types of acts, the 
“Uniform Gifts to Minors Act” and the 
“Model Gifts of Securities to Minors 
Act”; the chief differences between 
them being that the model act is lim- 
ited to gifts of securities and the uni- 
form act permits banks and trust com- 
panies to act as custodians whereas 
the model act does not. Throughout 
this article, the acts are referred to as 
the “custodian acts” or the “acts”, and 
“custodian gifts”. 
These acts have been discussed in nu- 
merous legal articles'; and the gift, 
income and estate tax consequences of 
gifts pursuant to them have been the 
subject of several internal revenue 
rulings.” 


gifts thereunder as 


Now that the initial enthusiasm in- 
duced by the acts has somewhat sub- 
sided. should be 


asked by all practicing lawyers: Do 


several questions 
the acts provide a sound legal device 
or a gimmick? Granted that they pro- 
vide simplicity of inception, are they 
simple in concept—are the conceptual 
aspects involved in such gifts easier to 
explain or understand than a gift in 
trust for a minor? Is the fact that the 
acts dispense with safeguards inherent 
in publicity, accounting and court con- 
trol outweighed by the cost of a guar- 
dian-hip and the legal problems in- 
herent therein? And, finally, what are 


the tax consequences: how do the pro- 
visions of these acts stack up from the 
standpoint of inheritance, estate and 
gift taxes as compared with a gift to 
a minor in trust or an outright gift 
for a minor? 

All of these matters deserve serious 
consideration by the practicing lawyer. 
And, while it is the purpose of this 
article to discuss these custodian acts 
chiefly from the tax standpoint, never- 
theless, the other considerations must 
necessarily come into play. 


II. Purpose of the Acts 
and Summary Thereof 

Because of the problems inherent in 
a guardianship (publicity, expenses of 
administration, investment, restrictions, 
etc.), and because it was assumed that 
a gift in trust must necessarily involve 
legal expense and complications, and 
because of the administrative difficulty 
and possible liability of transfer agents 
in transferring securities belonging to 
minors, the New York Stock Exchange 
actively sponsored the passage of the 
custodian acts. These acts provide that, 
by the simple expedient of registering 
a security in the name of a person as 
“custodian” for a minor (plus delivery 
to the custodian where the custodian 
was not the donor), a gift to a minor 
will occur. (If securities are in bearer 
form, the act sets out a simple deed of 
gift to be used.) Although the acts 
state that a custodian gift conveys to 
the minor “indefeasibly vested legal 
title”, this legal conclusion is more 
than somewhat contradicted by the 
balance of the provisions, which clearly 


indicate that the custodian retains all 
of the rights normally regarded as 
amounting to legal title and that the 
minor has merely a beneficial interest 
in the securities during his minority. 
From a practical standpoint, the acts 
do nothing more than create a statu- 
tory or “mail-order” trust, the terms of 
which are incorporated by use of 
the magic words “as custodian for 
wi hakcacatakeaan , a minor under the...... 
Gifts of Securities to Minors Act”. 
Under the acts, the custodian has au- 
thority to hold, manage, invest and 
reinvest the property, to collect the in- 
come therefrom and to apply so much 
or the whole thereof, or of the prin- 
cipal, as he may deem advisable for 
the support and benefit of the minor; 
he has full power to invest and re- 
invest without reference to other stat- 
utes regulating investments by fidu- 
ciaries, limited only by the “prudent 
man rule”. When the minor dies, or 
attains 2] years of age, the property 
goes to the minor’s estate or to the 
minor, as the case may be. Upon the 
resignation of the custodian, the prop- 
erty in some states must be distributed 
to a guardianship; in other states, 
there are provisions for a successor 
custodian. In some statutes, there is 
provision for an accounting only after 
request from the minor or his guardian. 


III. General Legal Problems 

The acts create serious problems of 
a general legal nature. The main prob- 
lem is that they set up a deceptively 
simple method of making gifts, the 
legal consequences of which are ob- 
scure and complex. 


Under the acts, the donor, without 
knowing that he has set up anything 
resembling a trust, creates a device 
which bears a startling resemblance to 
a typical trust. It can probably be 
assumed that in the vast majority of 
cases neither the donor nor the person 
recommending a custodian gift will 
have any idea what are the exact terms 





1. Among others, see THE JouRNAL oF TAXA- 
TION, December, 1956, page 348, and December, 
1958, page 344; 69 Harv. L. Rev. 1476; 20 Tex. 
B. Jour. 513; 45 Int. B. Jour. 320; 33 Univ. or 
Detroir L. Jour. 298; 43 A.B.A.J. 264; THE 
PracTIcAL Lawyer, November, 1956, page 19; 
33 Inp. L. Jour. 242; 16 InstrITUTE oF FEDERAL 
Taxation (N. Y. University, 1958) page 765, at 
page 775, and page 937. 

2. Rev. Rul. 56-86, 1956-1 C.B. 449 (gift tax); 
Rev. Rul. 56-484, 1956-2 C.B. 23 (income tax); 
Rev. Rul. 57-366, 1957-2 C.B. 618 (estate tax). 
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of this device or what the legal or tax 
consequences will be. The donor will 
normally be motivated by the desire 
to create something “simple”, designed 
to avoid the consequences of a trust or 
guardianship but without having a full 
knowledge of what he is doing. From 
this standpoint, the position of the 
members of the Bar should be clear: 
they can have no objection to the use 
of any legal form the consequences of 
which are known and understood by 
the users, but they will normally object 
to the creation of a legal “gimmick” 
under which the users thereof will not 
be fully advised. 

Aside from the foregoing, the act 
raises many other general legal issues. 
What are “securities”? Are oil and gas 
interests included, fractional interests 
in real estate, interests in joint ven- 
tures, etc.? Are there serious conflict 
of laws problems involved in the use 
of these acts where there is not an 
identity of jurisdiction with respect to 
the donor, custodian, minor and the 
securities? 


IV. Tax Consequences of 
Custodian Gift as Compared 
with a Trust 
A. Gift Taxes 

(1) Jn General 

Probably the main tax objective of 
a custodian gift is to obtain the ad- 
vantage of the annual $3,000 gift tax 
exclusion provided by Section 2503(c), 
Internal Revenue Code.* That this ob- 
jective has been fully accomplished is 
settled by Rev. Rul. 56-86, 1956-1 C.B. 
449. However, this same objective can 
be accomplished by means of trusts. 
The advantage of a trust is that it can 
be more flexible in its provisions, can 
provide broader powers than do the 
custodian acts, and at the same time 
afford the benefit of the $3,000 annual 
exclusion either under the provisions 
of Section 2503(c), or under the gen- 
eral provisions of Section 2503(b). 
On the other hand, a trust need not be 
cegarded as an expensive luxury. A 
Section 2503(c) trust can be amazing- 
ly simple in its terms and there are 
numerous tax works which give a blue- 
print.* The legal fees involved in cre- 
ating such trust forms are not at all 
disproportionate to the benefits to be 
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obtained; and, if a program of annual 
gifts is contemplated, the same form 
could be used in later years. 


(2) Section 2503(c) Trust 

A trust under Section 2503(c) has 
a definite advantage over a custodian 
gift in that the regulations under this 
section permit a provision to be writ- 
ten into the trust allowing the minor 
to extend the terms of the trust when 
he reaches age 21. Regs. §25.2503- 
4(b) (2). However, the trust instru- 
ment cannot provide any limitations or 
conditions on the right of the minor to 
extend the trust. Rev. Rule 59-144, 
I.R.B. 1959-17, 14. Also, the regulations 
permit a power of appointment to the 
minor plus a gift over to others in the 
event of a default of appointment— 
neither of which provisions is avail- 
able under the custodian acts. Regs. 
§25.2503-4. 


(3) Section 2503(b) Trust 


The last sentence of Section 2503 (b) 
provides as follows: 


Where there has been a transfer to 
any person of a present interest in 
property, the possibility that such in- 
terest may be diminished by the exer- 
cise of a power shall be disregarded in 
applying this subsection, if no part of 
such interest will at any time pass to 
any other person. 


Under this sentence, a trust to pay the 
income to a minor for a term of years 
or for life can qualify for the annual 
gift tax exclusion to the extent of the 
commuted value of the anticipated in- 
come payments, even if there is a gift 
over of the remainder of the trust to 
someone other than the minor on the 
minor’s death.” The advantages of such 
trusts over custodian gifts are obvious. 
They can provide for alternative takers 
such as other children, and they pre- 
vent the undesirability of a minor 
coming into a large amount of prop- 
erty at age 21.® 


(4) Short Term Trusts 


A custodian gift cannot be limited 
to a term of years. However, a short 
term trust under Section 673, designed 
primarily for income tax benefits can 
still qualify for the annual exclusion 
to the extent of the commuted value of 
the anticipated income payments.? 






B. Estate Taxes 

The estate tax consequences of a 
custodian gift are fairly well settled: 
(1) It seems unquestionable that on 
the death of a minor the full value of 
the securities would be includable in 


his estate; for, under the terms of the 
act, the securities would have to be 
turned over to the minor’s estate on his 


death during minority. (2) Under Rey. 
Rul. 57-366, supra, the full value of 
the securities will be taxable in the 
estate of a donor who names himself 
as custodian. This ruling, which is 
based upon the Lober and Holmes 
cases referred to in the ruling, rests on 
sound legal authority, and there is a 
distinct possibility that the courts would 
uphold it. (Comm’r v. Estate of Harry 
Holmes, 326 U. S. 480; Louis Lober 
v. U. S., 346 U. S. 335.) That this 
custodian property would be includable 
in the estate of a custodian-parent who 
is not the donor is open to question; 
however, it has been suggested that 
this is a possibility under Section 2041, 
which includes property held under a 
general power of appointment.* 

Can a trust be drawn that avoids the 
adverse estate tax consequence of a 
custodian gift? As to a Section 2503(c) 
support trust for a minor, the question 
probably depends upon whether a trust 
with an ascertainable standard for 
support could qualify for the annual 
exclusion. See discussion below under 
part IV-D. However, a trust for a 
minor, drafted to conform to the 
provisions of Section 2503(b) (see 
Part IV-A (3) above), could undoubt- 
edly avoid the estate tax consequences 
accorded to a custodian gift by Rev. 
Rul. 57-366. Thus, from the standpoint 
of estate taxes, trusts offer the possibil- 
ity of considerable advantages over a 
custodian gift. 


C. Income Taxes 
(1) Taxability of the income to the 





3. For convenience sake, all references in this 
article to the Internal Revenue Code will be 
made merely by mentioning the section or sub- 
section involved. 

4. See article by Hover Lentz, A Trust for a 
Minor, January, 1956, Trusts aNp EsTATES, pase 
13. See also Rabkin and Johnson, Current LEGAL 
Forms with Tax ANA-ysis, Section 9.11. 

5. Regs. §25.2503-3. 

6. For a fuller discussion of these trusts, sec 
Annual Exclusion Trusts by Harvey Branscom 
Jr., TAxXEs—THe Tax Macazine, March, 1953 
page 231, and 17 Unrv. of Pou. L. Rev. 883. 

7. See Rev. Rul. 58.242, 1958-1 C.B. 251, and 
article by Branscomb cited in the footnote 


bove. 
3. See 69 Harv. L. Rev. 1476, 1484. 
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custodian: 


In Rev. Rul. 56-484, it was held that 
...regardless of the relationship of 
the donor or of the custodian to the 
donee, income derived from (custodian) 
property... which is used in the dis- 
charge or satisfaction, in whole or in 
part, of a legal obligation of any per- 
son to support or maintain a minor is, 
to the extent so used, taxable to such 
person under section 61 of the Inter- 
nal Revenue Code of 1954 [Italics 
added ]. 


To the extent that income derived from 
the property in question is not so in- 
cludable in the gross income of the 
person obligated to support or main- 
tain the minor (donee), such income is 
taxable to the minor. 

In relying on Section 61, and in 
taxing the income to the extent used 
for the support of the minor to any 
person having an obligation of sup- 
port, the ruling is open to criticism.® 
However, the broad powers given to 
the custodian could conceivably ren- 
der the income taxable either to a 
donor having an obligation of support, 
whether custodian or not, under Sec- 
tion 677 and Regs. §$1.662(a)-4; or, 
under Section 678(c), to a parent, not 
a donor who is appointed custodian. 
Thus, so far as income tax considera- 
tions are involved, the custodian acts 
do not provide a safe method of 
making gifts to minors, except perhaps 
where neither the donor nor custodian 
has an obligation of support; and, 
even where this condition exists, there 
can be no certainty unless Rev. Rul. 


56-484 is modified. 


D. Possibility of Drafting 
Trusts with a Definitely 
Ascertainable Standard for 
Support of a Minor 

The custodian acts authorize the 
custodian to apply so much of the 
income or principal of the custodian 
Property for the support, education, 
and general use of the minor at such 
time and to such extent as the custo- 
dian, in his sole discretion, deems suit- 


able and proper. It is this unrestricted 
right on the part of the custodian that, 
among other things, gives plausibility 
to the position taken by the govern- 
ment in Rev. Rul. 56-484, supra, that 
the value of the custodian gifts should 
be included in the gross estate, under 
the Lober case, supra; for, if this right 
be construed as being in effect a power 
in the donor-custodian to terminate the 
“trust”, then clearly the rationale of 
the Lober case would apply. A support 
trust for a minor drawn so that the 
right to pay over for his support was 
limited to an ascertainable standard 
would avoid this unfortunate estate tax 
consequence attributed by the ruling 
to custodian gifts. Could such a trust 
(providing an ascertainable standard 
for support) qualify for the annual gift 
exclusion under Section 2503(c) ? The 
new gift tax regulations (Regs. 
§25.2503-4) are silent on this point; 
however, the fact that Section 2503(c) 
provides that the gift will not be con- 
sidered to be a future interest if “the 
property and the income therefrom... 
may be expended by, or for the.bene- 
fit” of the minor, makes it arguable 
that a Section 2503(c) support trust 
could be drafted for a minor which 
would qualify for the gift tax exclu- 
sion, and yet avoid inclusion of the 
property in the gross estate of the 
donor-trustee. 


V. Outright Gifts to Minors as 
Compared to Custodian Gifts 
In Rev. Rul. 55-469, 1955-2 C.B. 
519, an outright gift to a minor (with- 
out the intervention of any trust) was 
intended by the donor (grandparent) , 
but the securities were, for the sake of 
convenience, registered in the names 
of the parents of the minor; it was 
held that the income was taxable to 
the minor as beneficial owner of the 
securities. Such a gift would obviously 
qualify for the gift tax exclusion and 
also avoid inclusion in the estate of 
the donor, Thus, the ruling indicates 
obvious tax advantages in every cate- 
gory to an outright gift over a cus- 
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todian gift. However, the extent to 
which it would run afoul of state guar- 
dianship statutes is something to be 
considered. 


VI. Conclusions 

Aside from the tax considerations, 
one might well question the transfer of 
property by means of a statutory or 
“mail order” form of trust. There are 
several valid reasons for this: Such a 
method is notoriously inflexible; you 
have to take the statutory form as a 
whole or not at all; and that form 
may provide terms that are not wanted. 
For instance, in California, and per- 
haps in some other states, there is no 
provision for a successor custodian; 
upon resignation or death of the origi- 
nal custodian, the property must go 
into a guardianship. The custodianship 
arrangement terminates when the minor 
dies or attains the age of 21; thus, the 
arrangement cannot be continued be- 
yond the minority of the beneficiary. 
Also, the gift cannot benefit more than 
one person. Also, under some custo- 
dian acts, a bank or trust company 
could not serve as custodian. 

With respect to tax consequences, a 
trust should definitely be favored; for, 
it can secure more tax advantages than 
a custodian gift. 

In conclusion, one might well argue 
that the only valid objective to a cus- 
todian gift is to save the expense in- 
herent in a trust or a guardianship and 
to provide for ready transferability of 
securities. There is reason to believe 
that the expense-saving objectives are 
exaggerated and far outweighed by the 
disadvantages of a rigid form which 
probably is seldom understood by the 
persons urged to use it, and which does 
not provide adequate safeguards. If 
the easy transferability of securities be 
the real objective, it would seem pref- 
erable that this be accomplished by 
direct remedial legislation under the 
stock transfer laws. 





9. See comment in 1959, Commerce Clearin 
House, Federal Tax Reporter, at paragrap! 
303.467, and 16 N. Y. U. Institute or Feperau 
TAXATION, at page 777, and the note in 69 Harv. 
L. REv., supra. 
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The State Bar of Michigan recently 
crowed in a very large way. 

Whereas in most states Friday, May 
1, was the wondrous second annual 
celebration of Law Day—U.S.A., in 
the state of the automobile there not 
only was an extensive Law Day pro- 
gram, but there also took place one of 
the most momentous events in the 
quarter-century life of the integrated 
State Bar of Michigan. It was dedica- 
tion day! Dedicated was the spanking 
new red Roman brick building which 
squats so neatly in the shadow of the 
State Capitol in Lansing. 

Hundreds of lawyers, wives, friends 
filled chairs and standing room at the 
front of the building whose simple, 
clean-cut front elevation belies its 66- 
foot width and 112-foot depth. Partici- 
pants were the Chief Justice, the Gover- 
nor, the President of the State Bar, the 
President-Nominee of the American 
Bar Association and other 
dignitaries. 

The idea of a permanent home for 
the State Bar was given its first official 
recognition in 1952 when a study com- 
mittee was appointed. In 1956 a fund- 
raising campaign was launched, and 
even as some pledges trickle in three 
years later, the lawyers of Michigan 
have established an enviable record 
with their support of the project. Over 
5,000 contributors out of 8,900 active 
members (350 out of the state) have 
made the building possible. 

The nearly half-million dollar project 
(includes land at $100,500) has caused 
quite a few lawyers to exclaim, as they 
stand in the area of the large board 
room, “I am really proud of my pro- 
fession.” 


several 


The building, engineered by Detroit 
architect O. C. Bouschor, constructed 
by the Reniger Construction Co., of 
Lansing, and furnished by furniture 
manufacturers Stow & Davis Co., of 
Grand Rapids, beggars description. 

“No one ever has accused the legal 
profession of being at a loss for 
words”, said Raymond H. Dresser, 
State Bar President, “but in this case 


there is no single word or phrase to 
describe this building. ¢ 


“We like to think of it as a marriage 


of quiet luxury and the essential”, he 
continued; “we want it to represent the 
stability and efficiency of the Bar.” 

A newspaper man put this writing 
touch to his article: “But right about 
there is where things begin to bog 
down, wordwise. For while the ex. 
terior is as properly unprepossessing 
as a young attorney’s office, almost 





* 


Say 





Almost clinical in appearance, the exterior of the State Bar of Michigan’s 


new headquarters building belies the spacious charm and luxurious furnish- 


ings that lie inside its walls. 


Beautiful cherry paneling surrounds the fireplace in the large lounge. 
Conversational groupings are of gold and black fabric and tones of green 
and persimmon leathers. The atmosphere is Provincial. 
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clinical in appearance, the interior is 
a rare and happy blend of the tradi- 
tional and the modern, of a gentle 
elegance and warm dignity, which is 
almost impossible to put into words. It 
must be felt.” 

The building contains four private 
ofices in addition to general office 
space on the north side, while the 
south side is devoted to a magnificent 
board room, an exquisitely paneled 
walnut library, and a lounge of some 
sixty feet that carries with it a mark 
of elegance and distinction. 

Large committees meet regularly at 
the beautifully matched walnut table 
that measures twenty-six feet in length 
and accommodates twenty-five leather- 
covered armchairs. The Board of Com- 
missioners of the State Bar also con- 
venes in this room for its regular 
sessions. 

Smaller meet in the 
library, in the conference room of the 
Michigan State Bar Foundation at the 
lower level, or in the far end of the 
lounge. 

A lecture hall can be arranged for 
forty persons. A large room down- 
stairs will seat some 230 with ease and 
on comfortable folding chairs. 

Luncheons are catered into the build- 


committees 


ing for members of committees. A 
working kitchen is part of the archi- 
tecture on both the main floor and the 
ground floor. 

The distaff side has used the build- 
ing, the first occasion being a dessert- 
bridge and meeting of the local Ingham 
County Bar Auxiliary, the second a 
board meeting of Lawyers Wives of 
Michigan. 

Completely air-conditioned, the struc- 
ture is an oasis of comfort for lawyers 
who visit Lansing on a hot summer 
day. 

It is “an office away from the office” 
for all members of the Bar. Attorneys 
can review their work here before 
appearing before any one of the many 
state agencies or the Supreme Court. 

It offers the camaraderie of the pro- 
fessional club, the comfort of home, a 
place to work and to relax. 

The entrance foyer is a sparkling 
union of marble and plastered walls, 
broken by brushed aluminum fixtures 


and a receptionist’s blond oaken penin- 
sula. 


In the board room, fastened to a 
concave wall of finely matched Italian 
marble, there appears in raised gold 
letters this quotation from the writings 
of Robert P. Hudson, first president of 
Michigan’s integrated Bar: 

“No organization of lawyers can 
long survive which has not for its 
primary object the protection of the 
public.” 


Contributions have been held to be 
tax deductible. In a friendly lawsuit 
with the City of Lansing to determine 
if the State Bar of Michigan is subject 
to real property taxes, it was held 
recently by the trial court that it was 
tax exempt. The matter now is on ap- 
peal to the Supreme Court of Michigan. 

Spark plug, dynamo and driver of 
the building project was its general 
chairman, Glenn M. 
Coulter, a member of the Board of 
Governors of the American Bar Asso- 
ciation and its Treasurer-to-be. 


Commissioner 


“ 


He agrees that the building is “a 
symbol of service, character, strength 
and prestige”. 


<i 
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David J. A. Hayes, of Chicago, Pres- 
ident-Elect of the Illinois State Bar 
Association, died June 17 from in- 
juries received when his automobile 





was struck by a train at a crossing in 
Lake Forest, a northern suburb of 
Chicago. He was elected President of 
the Association in April and would 
have assumed office on July 1. 

Admitted to the Illinois Bar in 1922 
and a specialist in the field of probate 
and trust law, Mr. Hayes made time 
during his busy career to contribute 
his indefatigable energies to the orga- 
nized Bar in an extraordinary degree. 
In addition to ten years’ service on the 
Board of Governors of the Illinois 
State Bar Association and three years 
as a vice president, he had served as 
Chairman of the American Bar Associ- 
ation’s Standing Committee on Law 
Lists since 1951 and was a member of 
the House of Delegates as a representa- 
tive of the Illinois State Bar Associa- 
tion: He was a member of the Board of 
Managers of The Chicago Bar Associa- 
tion from 1943 to 1945. His dynamic 
leadership, to which the Illinois State 
Bar Association had looked forward, 
will be missed. 
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He leaves his wife, Lucille, and two 
sons, David J. A., Jr., a law student at 
Chicago-Kent College of Law, and 
Richard J., a law student at George- 
town University. 
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Allan B. 
Diefenbach 





The Ohio State Bar Association held 
its 79th Annual Meeting in Cincinnati 
on May 21 to 23. President William R. 
Van Aken, of Cleveland, presided at 
the sessions, which were attended by 
over 700 members and some 200 wives. 


Allan B. Diefenbach, of Akron, was 
elected President, and Matthew J. 
Smith, of New Philadelphia, will suc- 
ceed him as Vice President. New mem- 
bers on the executive committee are 
Elmer B. Unverferth, of Ottawa; Wil- 
liam E. Bailey, of Springfield; Brandt 
S. Hervey, of Newark; H. Walter 
Stewart, of Cleveland; and Erle Bridge- 
water, Jr., of Athens. 

A highlight of the meeting was an 
address by Clarence E. Manion, of 
South Bend, Indiana, former Dean of 
the Law School of the University of 
Notre Dame, who spoke at the Annual 
Banquet. The capacity crowd of 500 
lawyers and ladies also witnessed the 
presentation of the annual journalism 
awards to representatives of the press 
by Chief Justice Carl V. Weygandt of 
the Supreme Court of Ohio. 

Each year, the Association honors 
its members who have completed sixty- 
five years at the Bar of Ohio, as well as 
those who have completed fifty years. 
Two members, who were admitted to 
practice in 1893, received sixty-five- 
year awards, and twenty-six members 
received fifty-year awards. Life mem- 
berships are given in recognition of 
fifty dues-paying years in the Associ- 
ation, and ten members were so recog- 
nized during the Annual Banquet. 

On the first afternoon of the meet- 
ing, Judge James Collier, of Ironton, 
presided at a meeting of all of the 
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judges of Ohio to consider the possi- 
bility of the organization of an Ohio 
Judicial Conference. Arthur J. Murphy, 
of Chicago, Judge of the Superior 
Court of Cook County, Illinois, ad- 
dressed the conference and those in 
attendance voted unanimously for the 
establishment of a permanent organiza- 
tion. 

Members attending the “Unauthor- 
ized Practice, Corporations and Ethics” 
institute heard F. Trowbridge vom 
Baur, of Washington, D. C., General 
Council of the United States Navy and 
chairman of the American Bar Associ- 
ation’s Committee on Unauthorized 
Practice of the Law, speak on the chief 
topic. 

John C. Satterfield, of Yazoo City, 
Mississippi, chairman of the Commit- 
tee on Economics of Law Practice of 
the American Bar Association, ad- 
dressed the institute on professional 
economics on “Law Office Manage- 
ment”, and Kline D. Strong, of Salt 
Lake City, Utah, addressed the same 
group on “Time and Money Records 
of Attorneys Sans Copywork”. 

Karl E. Mundt, United States Sen- 
ator from South Dakota, addressed the 
concluding luncheon. 


-— 
—_—- 
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John R. Kelly, of Tenafly, was in- 
stalled as the sixty-first President of 
the New Jersey State Bar Association 
at its Annual Meeting in Atlantic City, 
May 14-16. He succeeds Marshall H. 
Diverty, of Camden. 

Other officers elected were Theodore 
J. Labrecque, of Red Bank, President- 
Elect; Douglas M. Hicks, of New 
Brunswick, First Vice President; Allen 
B. Endicott III, of Atlantic City, Sec- 
ond Vice President; Adrian M. Foley, 
Jr., of Newark, Treasurer; and Emma 
E. Dillon, of Trenton, Secretary. 

Re-elected to three-year terms as 
Association Trustees were Governor 








Robert B. Meyner; Richard R. O’Con- 
nor, of Elizabeth; and LeRoy B. 
Huckin, of Englewood. Daniel Bell, 
Jr., of Atlantic City, was elected to fill 
the unexpired term of Allen B. Endi- 
cott III as a member of the Board of 
Trustees. The vacancy was created by 
Mr. Endicott’s election as Second Vice 
President. 

American Bar Association President 
Ross L. Malone was the principal 
speaker at a luncheon of the Section 
on Real Property, Probate and Trust 
Law. He commended the Association 
for its fight for legislative enactment of 
a conflicts of interest measure, declar- 
ing this to be a matter of utmost im- 
portance to the public, not only in 
New Jersey, but in every other state 
as well. Mr. Malone also stressed the 
importance of the continuing legal edu- 
cation program, stating that a highly 
trained Bar and one prepared to assume 
the increasing responsibilities which 
society's advances have placed on the 
Bar in this space age, is necessary if 
the Bar is to keep its place of im- 
portance and respect. 

A symposium on Law and Outer 
Space was presented by the Committee 
on International and Comparative Law 
under the chairmanship of Bernard 
Chazen, of Hoboken. Panel members 
were Admiral Chester Ward, Judge 
Advocate General of the Navy; Dr. 
P. K. Roy, Director of the Legal 
Bureau of the Civil Aviation Organi- 
zation; and Donald M. Culler, Director 
of the Astrionics Laboratory of the 
International Telephone and Telegraph 
Corporation. 

Mr. Culler led off the discussion by 
giving a slide-illustrated explanation of 
space developments and their civil and 
military application. He stated that 
scientific advances in the area of space 
were outstripping the legal solutions to 
the problems. He called upon the legal 
profession to develop international 
agreements to control the use of space 
and thereby avoid possible future in- 
ternational conflict over space. 

Dr. Roy stated that “The law should 
declare that outer space, that is to say 
space above a certain altitude, and the 
celestial bodies, are legally incapable 
of being the subject of sovereignty or 
ownership or any exclusive legal inter- 
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est whatever on the part of any inii- 
vidual or group or nation or other 
body.” He stated that “A universal 
convention declaring such law will! set 
many fears at rest, avoid any future 
scrambling among nations for the ac- 
quisition of exclusive rights in space, 
and cannot be but the right step to 
take.” 

Admiral Ward differed with Dr. Roy, 
stating, “We can prejudice our na- 
tional security in this field by inter- 
national agreements. We can commit na- 
tional suicide by entering into inter- 
national agreements now purporting to 
restrict cosmic space to peaceful and 
non-military uses. We cannot afford to 
enter into such agreements unless and 
until we have meaningful and enforce- 
ably disarmament agreements with 
Russia. The idea is good, but the 
timing is bad.” The Admiral concluded 
that we do not now know enough 
about outer space to enter into inter- 
national agreements controlling it and 
that disarmament and more complete 
information should precede such agree- 
ments. 


Other meetings included an exhibi- 
tion of the use of the drunkometer and 
other scientific equipment in determin- 
ing whether or not a suspect is guilty 
of drunken driving. The demonstration 
was made by Lieutenant Sweel of the 
New Jersey State Police before the 
Junior Section with Lawrence N. Stein, 
of Trenton, Chairman, presiding. 

At the business sessions, the Associ- 
ation adopted resolutions calling for 
changes in court rules relating to matri- 
monial procedure and for the establish- 
ment of a deferred sentence procedure 
in criminal matters. 


Members also adopted the National 
Interprofessional Code for Physicians 
and Attorneys. This code had previous- 
ly been adopted by the American Bar 
Association in 1958 and by the Medi- 
cal Society of New Jersey. 

The meeting concluded with the 
Sixty-First Annual Dinner at which 
Senator Clifford P. Case was the prin- 
cipal speaker. Newly appointed Su- 
preme Court Justices Frederick W. Hall 
and C. Thomas Schettino were the 
guests of honor. Charles B. Clancy. of 
Newark, was awarded the Association's 
Membership Emeritus on his comple- 
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tion of forty consecutive years of 
membership in the Association. 


—————— 


Edward R. 
Baird 





The Virginia State Bar held its 
twenty-first Annual Meeting on May 14, 
15. 16 and 17, the first three days in 
Richmond, and the fourth in Williams- 
burg and Jamestown. The Bar and 
public took part in the ceremonies 
held in Williamsburg and Jamestown 
in commemoration of the advent of 
common law to this country by the 
first settlers at Jamestown on May 13, 
1607. 

The Council of the Virginia State 
Bar adopted a plan for continuing legal 
education as a joint venture with The 
Virginia State Bar Association. It 
approved a plan to appropriate suffi- 
cient money for the joint committee to 
function properly. The action taken by 
the Council was contingent upon simi- 
lar action by The Virginia State Bar 
Association, both groups to put up 
money to get the program started, with 
the help and assistance of the American 
Law Institute. It adopted a resolution 
to make an interim study of the Clients’ 
Security Fund, to familiarize the Bar 
with the aims and purposes of such a 
fund and to take a poll of its member- 
ship. The Council heard an appeal 
from a legal ethics opinion involving 
the continued negotiations by insurance 
company representatives with the plain- 
tiffs counsel after suit had been filed 
and answer made by counsel for the 
defendant. The opinion held that there 
was no impropriety in this action, and 
it was approved by the Council. A 
report in reference to commonwealth, 
city and town attorneys practicing 
criminal law outside of the jurisdic- 
tions in which they were employed or 
elected was received. Action on this 
report was deferred until the fall meet- 
ine of the Council. 


Two of the principal speakers at the 


meeting were Aubrey Russell Bowles, 
Jr., of Richmond, whose topic was 
“Professional Prestige”, and Ross L. 
Malone, President of the American Bar 
Association, who spoke on “Lawyers 
and Lawyers-To-Be”. 

The Bar adopted recommendations 
made by the Committee on Legislation 
and Law Reform— 

1. That the present limitation on the 
amount of damages that may be award- 
ed in an action for death by wrongful 
act be not changed (the statutory limit 
in Virginia is $30,000). 

2. That there be no change in the 
limitations on spendthrift trusts. 

3. That the garnishment laws be 
amended to provide that there be a 
waiting period of ninety days before 
garnishment can be had on a judg- 
ment. 

4. That the committee needed more 
time and another public hearing to 
study the matter of whether state agen- 
cies with liability insurance should be 
required to waive immunity up to the 
limits of coverage. 

5. That one spouse should not be 
permitted to sue another for personal 
injuries through negligence arising out 
of the operation of a motor vehicle or 
otherwise. 

6. Making the four-month waiting 
period before either spouse may re- 
marry after a divorce decree is granted, 
optional with the court granting the 
divorce. 

7. That the statute be amended to 
require that every fiduciary, when ac- 
counts are filed, shall exhibit to the 
Commissioner of Accounts the secur- 
ities held by him, together with a state- 
ment of every bank in which cash is 
held. 

Vice President Edward R. Baird, of 
Norfolk, was elected President, and 
William H. King, of Richmond, was 
elected Vice President. 


The celebration to commemorate the 
advent of common law to this country 
—Jamestown 1607, on Sunday, May 
17, was a colorful event. The College 
of William and Mary, in Williamsburg, 
Virginia, held a convocation at 12:15 
p.M. and awarded honorary degrees to 
Sir Harold Caccia, British Ambassador 
to the United States; Ross L. Malone, 
President of the American Bar Associ- 
ation, and J. Lindsay Almond, Gover- 
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nor of Virginia. James H. Simmonds, 
President of the Virginia State Bar, 
was the principal speaker. The William 
and Mary Convocation was a most im- 
pressive prelude to the later ceremonies. 

The President of Colonial Williams- 
burg, Carlisle A. Humelsine, and his 
attractive lady, gave a reception on the 
terrace of the Williamsburg Inn for 
the honored guests and officials of the 
Virginia State Bar. This was followed 
by a luncheon at the Inn where 
certificates of appreciation by the Vir- 
ginia State Bar were awarded to indi- 
viduals and organizations that had 
cooperated so fully in bringing about 
the celebration. 

The ceremonies on Jamestown Island 
began at 3:30 p.m. with the Richmond 
Light Infantry Blues executing a drill, 
and music by the United States Con- 
tinental Army Band. At 4:00 pP.M., 
those participating in the presentation 
of the plaque and the speakers for the 
occasion entered the rostrum that was 
erected on the north side of the old 
church at Jamestown. Chairs had been 
placed for the audience (exactly 1607 
in number). Those occupying the 
rostrum, President Simmonds, the Rev. 
Cotesworth Pinckney Lewis, Rector of 
Bruton Parish Church at Williamsburg, 
who gave the invocation; Sir Harold 
Caccia; Ross L. Malone: Governor 
Almond; Albertis S. Harrison, Jr., 
Attorney General of Virginia; David 
J. Mays, President of The Virginia 
State Bar Association; John W. Eggle- 
ston, Chief Justice, Supreme Court of 
Appeals of Virginia; Miss Ellen Bagby, 
Chairman, Jamestown Committee of 
Association for the Preservation of 
Virginia Antiquities; Virginius Dab- 
ney, Editor, Richmond Times-Dispatch; 
and Lewis F. Powell, Jr., and Walter 
W. Regirer, Co-Chairmen of the com- 
mittee, mounted the platform and a 
nineteen-gun salute was given in honor 
of the British Ambassador and Gover- 
nor Almond. The William and Mary 
Choir participated in the ceremonies, 
and the plaque was unveiled by Miss 
Bagby and Mr. Dabney. 

Following the presentation of the 
plaque, which has now been installed 
on the inside wall of the old church 
at Jamestown, the Jamestown Founda- 
tion gave a reception honoring the oc- 
casion and the visiting dignitaries at 
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the Jamestown Festival Park. 

It is believed that this event for- 
warded the education of many laymen, 
as well as lawyers, upon the advent of 
the common law to this country, as well 
as its practical application today. 
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William M. 
Beall 





The 1959 annual meeting of the Bar 
Association of the State of Kansas was 
held in Hutchinson, May 6 to 10. Six 
hundred attorneys registered for the 
meeting and they and their wives at- 
tended the business, legal institutes and 
social events planned for them by the 
Association and the host bar associa- 
tion, the Reno County Bar Association. 
Judge John Fontron was general chair- 
man. President Jay W. Scovel, of 
Independence, presided at the business 
meetings and at the annual banquet. 
The association numbers 1,900 mem- 
bers this year out of the 2,300 prac- 
ticing attorneys in the state. 

Officers elected to serve until the 
1960 meeting to be held in Kansas 
City, May 4 to 7, were President, 
William M. Beall, of Clay Center; Don 
B. Lang, of Scott City, President-Elect ; 
Alexander M. Fromme, of Hoxie, Vice 
President; and George B. Powers, of 
Wichita, re-elected Secretary-Treasurer. 
Those elected to the Executive Council 
included Clayton M. Davis, of Topeka; 
Joe F. Balch, of Chanute; William M. 
Ferguson, of Wellington; and Robert 
J. Dole, of Russell. John W. Shuart is 
Executive Secretary of the Association. 

Association members elected as trus- 
tees of the Kansas Bar Foundation 
were L. J. Bond, of El Dorado; James 
Taylor, of Sharon Springs; Fred Con- 
nor, of Great Bend; Robert G. Braden, 
of Wichita; J. Willard Haynes, of 
Kansas City; and Horace H. Rich, of 
Coldwater. Others serving as trustees 
ex officio are William M. Beall, D. B. 
Lang and John W. Shuart. 


Associated organizations meeting in 
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Hutchinson at the same time as the 
bar meeting included the City Attor- 
neys’ Association of Kansas; Kansas 
District Judges’ Association; Kansas 
County Attorneys’ Association; Kansas 
Shorthand Reporters’ Association and 
the Kansas Probate Judges’ Associa- 
tion. 

President Ross L. Malone, of the 
American Bar Association, addressed 
a general assembly of the lawyers, in- 
cluding many wives, before traveling 
to Kansas City, Missouri, for an eve- 
ning meeting. President Malone was 
made an Honorary Member of the 
Association and was presented with his 
membership card by Mr. Scovel. 


A capacity audience attended the all- 
day session of continuing education 
titled “Civil Jury Trial Techniques 
Institute”. The program was presented 
by a panel of leading Minnesota attor- 
neys and it proved to be just as popu- 
lar in Kansas as it has been in many 
other states. Those on the panel were: 
Judge Albin S. Pearson, of St. Paul; 
Sidney P. Gislason, of New Ulm, and 
Donald Barbeau, of Minneapolis. 


A most entertaining bar banquet 
speaker was Carl F. Conway, of Osage, 
Iowa, Vice President of the lowa Bar 
Association. His rare humor and de- 
livery had the lawyers and their ladies 
laughing steadily. 

Attorneys awarded “Fifty-Year” cer- 
tificates representing fifty or more 
years of practice included: F. O. 
Martin, of Parsons; B. F. Bowers. of 
Ottawa; U.S. Weary, of Junction City; 
C. A. P. Falconer, of Atwood: Irwin 
H. Stearns, of Wichita; W. N. Smelser, 
of Emporia; Daniel G. Smith, of 
Girard; Charles J. Sloop, of Independ- 
ence; Roscoe E. Peterson, of Larned; 
Perley E. Nulton, of Pittsburg; Karl 
Miller, of Dodge City; Robert L. 
Helvering, of Marysville; Birdsey A. 
Earhart, of Hutchinson; Charles Louis 
Carroll, of Great Bend; Leroy T. 
Cannon, of Humboldt; A. M. Dean, 
of Arkansas City; Nelson J. Ward, of 
Belleville; and A. J. Herrod, of Kansas 
City. 

Awards of Merit were presented to 
two local bar associations in the state 
for the excellence of their association 
programs over the past year. They 
were the Wichita Bar Association in 


the “over 100,000” population class 
and the Barton County (Great Bend) 
Association in the “20,000 to 100,000” 
class. No award was made in the 
“under 20,000” class. 

Among the resolutions formally 
adopted by the attending lawyers were 
ones urging the passage of the Keogh- 
Simpson Bill and the adding of a third 
United States District Judge for Kansas, 
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The Bar of Arizona, organized for 
sixty-four years, first as the Arizona 
State Bar, conducted its twenty-sixth 
Annual Meeting as the integrated State 
Bar of Arizona, on April 9, 10 and 11. 

For its 1959-60 year the Association 
will be headed by Devens Gust, of 
Phoenix, President, succeeding C. A. 
Carson III, of Phoenix. 


Other new officers are Jerry H. 
Glenn, of Phoenix, First Vice President; 
Ralph F. Brandt, of Yuma, Second 
Vice President; and John C. Haynes. 
Jr., of Tucson, Treasurer; and continu- 
ing in office, D. E. Phillips, Executive 
Secretary. 

The 1959 meeting of the State Bar 
of Arizona has been called the most 
successful in its history. One third of 
the Arizona resident membership of 
the association, and 190 wives were in 
attendance. The scene of the 1959 an- 
nual meeting was the famed San Marcos 
resort hotel at Chandler, whose entire 
facilities were taken over by the State 
Bar for the event. 

Principal speakers for the meeting 
were Ross L. Malone, President of the 
American Bar Association, and Tom 
C. Clark, Associate Justice of the Su- 
preme Court of the United States. 


An innovation which might well be 
considered by other state bar associ 
ations was a special program fo: 
women only, “On Being a Lawyer's 
Wife”, in which a psychiatrist spoke 
on “Living with Your Lawyer”, and 
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a Bar member spoke on the subject of 
“A Lawyer’s Wife and His Ethics”. 

A symposium on the economics of 
law practice was led by John C. Satter- 
field, of Yazoo City, Mississippi, Chair- 
man of the American Bar Association’s 
special committee on the subject. He 
spoke on the role of the American Bar 
in the economics of law practice and 
the topic, “The Road to Adequate Fees”. 
Mr. Satterfield was joined in the sym- 
posium by Kline D. Strong, of Salt 
Lake City, Utah. His topic was “Prac- 
tical Bookless Bookkeeping”. 

Truman B. Rucker, of Tulsa, and 
Raoul D. Magana, of Los Angeles, 
joined in a symposium on “Tactics in 
the Courtroom”, touching on prepara- 
tion and presentation of medical evi- 
dence and the cross-examination of 
medical witnesses, and direct and cross- 
examination of the lay witness. 

A seminar on professional partner- 
ship agreements was presented by 
Richard H. Forster, of Los Angeles, 
and James P. Powers, of Phoenix. 

A trio of Arizona attorneys appeared 
in a symposium on bankruptcy law, 
these being Allan K. Perry and An- 
thony O. Jones, of Phoenix, and Wil- 
liam A. Scanland, of Tucson. 

Actions of the meeting were the 
tabling of a resolution proposing that 
a report of a committee of the Confer- 
ence of Chief Justices dealing with 
federal-state relationships as affected 
by judicial decisions be cited as an 
excellent example of the constructive 
criticism which members of the Bench 
and Bar should make of the decisions 
of the Supreme Court of the United 
States, and commending the Conference 
of Chief Justices for its action in adopt- 
ing a resolution asking the preservation 
of local state government; and the 
adoption of a joint Declaration of 
Principles between the State Bar and 
the Arizona Medical Association which 
subsequently has been approved by the 
medical association. 

The Arizona lawyers saw the initi- 
ation of a new life insurance plan for 
the State Bar membership; and heard 
a report on substantial progress of a 








special committee on the preparation 
of uniform jury instructions being 
readied for submission to the Arizona 
state courts. 

Walter E. Craig, of Phoenix, a mem- 
ber of the Board of Governors of the 
American Bar Association, a member 
of the House of Delegates, and past 
President of the State Bar of Arizona 
and the Maricopa County Bar Associ- 
ation (Arizona), was cited in the pres- 
entation of a silver, Arizona design, 
plaque for “distinguished service to 
his profession”. The presentation was 
made on behalf of the State Bar by 
President Malone. 

Special guests of the association 
throughout the convention were presi- 
dents of three of the bar associations 
of adjoining states, and their wives, 
Ira A. Huggins, of Utah; Douglas 
McHendrie, of Colorado: and Graham 


L. Sterling. Jr.. of California. 


ea <Q 


Marion R. Wells, President of the 
Seminole County (Oklahoma) Bar 
Association, has sent the JOURNAL an 
account of Law Day and “Know Your 
Liberties—Know Your Courts” week. 
He states in part: 


The Oklahoma Bar Association nine 
years ago initiated the program known 
as “Know Your Liberties—Know Your 
Courts” week, and each year since we 
have made a special effort to bring to 
the attention of our people the impor- 
tance of our liberties and the function 
of the courts in preserving and perpetu- 
ating our liberties; also the important 
part that both laymen and lawyers can 
play by realizing and accepting our 
responsibilities. We arrange this week 
now so that it climaxes with Law Day. 

April 29, 1959, we of the Seminole 
County Bar Association, together with 
the Pontotoc County Bar Association, 
our neighboring county on the South, 
thought it would be well to bring a 
telecast program to the people in our 
area. We contacted the K-10 television 
station at Ada, the county seat of 
Pontotoc County. Mr. Bill Hoover, the 
President of that station, upon learning 
what we wanted to do very graciously 
agreed to give us thirty minutes on his 
station as a public service... We pre- 
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sented a program and were very fortu- 
nate in having six of our judges in 
Oklahoma appear on it. 

This program reached throughout 
the entire southern part of Oklahoma 
and into the northern part of Texas. 
We are glad to know that it was well 
received and many viewers have ex- 
pressed favorable comments about it. . . 
This is the first time that such a pro- 
gram has been presented by television 
in this section of the country. 

We will be glad to be of any assist- 
ance that we can in helping any Bar 
group or association by giving them 
any information we can with respect to 
our program, and suggestions that may 
help them in presenting a similar one. 


President Wells also reports that at 
a recent meeting of the Seminole County 
Bar Association, a certificate in recog- 
nition of more than fifty years of law 
practice was presented to M. W. James, 
of Seminole. Alfred P. Murrah, Judge 
of the United States Court of Appeals 
for the Tenth Circuit, was the principal 
speaker at this meeting. 


Se 


The Women’s Bar Association of the 
District of Columbia has presented to 
the United States Court House a por- 
trait bust in bronze of the late Bolitha 
J. Laws, Chief Judge of the United 
States District Court for the District 
of Columbia. The presentation was 
made at an informal reception on 
Thursday afternoon, June 11. 


Invitations were extended to mem- 
bers of Judge Laws’ family, Justices of 
the Supreme Court of the United 
States, and judges of all other courts 
in the District of Columbia. Many 
friends and colleagues in the legal, 
professional and civic fields with whom 
Judge Laws was associated, also at- 
tended. 

Miss Doris Wilkins, immediate Past 
President of the Women’s Bar Associ- 
ation, during whose administration the 
memorial gift was undertaken, made 
the presentation. 

The bust is the work of Miss Eleanor 
Cox, local sculptress, daughter of Mrs. 
Elizabeth Cox, a former president of 
the Women’s Bar Association. 
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J.B.C. Announces Program for 
25th Anniversary Meeting 

Final plans have been made for the 
silver anniversary meeting of the Junior 
Bar Conference in Miami Beach, 
Florida, August 21-25, 1959. With this 
meeting, the Conference will complete 
its twenty-fifth year of activity. Since 
the organization was created in 1934, 
much progress has been made and the 
Conference has become the largest 
Section of the American Bar Associ- 
ation, and one of the most effective. 
In celebration of its twenty-fifth anni- 
versary, a short history of the organi- 
zation is to be published. 

The Conference’s headquarters will 
be in the magnificent Fontainebleau 
Hotel, probably the finest headquarters 
hotel in the twenty-five-year history of 
the Conference. All J.B.C. activities 
will be held there. 


Saturday Speakers 

Saturday, August 22, is the big day 
of the 1959 meeting. This is deliberate, 
inasmuch as many Conference members 
find Saturday the most available date 
of the Annual Meeting. 

The Saturday program begins with 
an 8:00 A.M. breakfast. Special guest 
will be Gilles Rouleau, President of the 
Junior Bar Section of the Canadian 
Bar Association, who will bring greet- 
ings from the young lawyers of Canada. 
A response on behalf of the young law- 
yers of the United States will be given 
by Raleigh Green, Permanent Chair- 
man, Interplanetary Space Committee, 
Junior Bar Section of the Florida Bar. 

Other Saturday morning attractions 
include an address by Erle Stanley 
Gardner, famed author of the Perry 
Mason mystery series, and a discussion 
on the subject of “Preparation for 
Settlement of Trial” featuring Melvin 
M. Belli, giving the plaintiff's view- 
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point, and Josh H. Groce, explaining 
the tactics for the defense. 

Honored guest at the Saturday lunch- 
eon will be Carl F. Conway, President 
of the Iowa State Bar Association. A 
talk by Mr. Conway, known as the 
“sage of Osage”, in the same vein as 
his addresses at the St. Louis regional 
meeting and the recent annual meeting 
of the Florida Bar, promises to be both 
entertaining and inspiring. 

Edward Bennett Williams, Washing- 
ton, D. C., lawyer, will start the Satur- 
day afternoon session with a practical 
talk on many aspects of “Congress and 
Its Investigators”. Following Mr. Wil- 
liams’ presentation, there will be a 
discussion on “Lawyers in Politics and 
Government” keynoted by George W. 
Abbott, Solicitor of the Department of 
the Interior,.as moderator, and David 
W. Kendall, Special Counsel to the 
President of the United States, as 
speaker. 

As part of the continuing efforts of 
the Conference to make information 
available on various specialties of law 
practice, a panel discussion will be pre- 
sented on the subject, “Corporate Law 
Practice and Outside Counsel”. Par- 
ticipants will include James M. Ballen- 
gee, attorney for Sears, Roebuck and 
Company; Leon E. Hickman, Vice 
President and General Counsel of the 
Aluminum Company of America; and 
George W. Rauch, Vice President and 
General Counsel of The Greyhound 
Corporation. 

Climaxing the activities of the Com- 
mittee on Cooperation with Sections 
and the American Law Student Associ- 
ation, will be a presentation on oppor- 
tunities afforded young lawyers through 
membership and participation in other 
Sections of the Association. The presen- 
tation will be made by young lawyer 
members of several Sections. A good 
friend of the Conference, Richmond C. 


Coburn, liaison member of the Board 
of Governors for the J.B.C. will be 
welcomed and will comment on the role 
of the Conference in relation to other 
Sections. 


Social Highlights 

An interesting social schedule, de- 
signed to appeal to members and wives, 
has also been arranged. Social activi- 
ties will get under way with the annual 
reception in honor of candidates on 
Friday evening, August 21. 

The social highlight of the meeting 
will be the annual dinner dance on 
Saturday evening in the Fontaine Room 
of the Fontainebleau. There will be 
special events to commemorate the 
twenty-fifth anniversary of the Confer- 
ence. The dinner dance will be pre- 
ceded by a reception, near the Fon- 
tainebleau pool, sponsored by the 
Junior Bar Section of The Florida Bar. 


The annual debate sponsored by the 
Conference on Personal Finance Law 
will take place Monday, August 24, at 
4:00 p.M. Debate participants will be 
J. Rex Farrior, Jr., Bryce M. Fisher, 
David H. Gambrell and Payne H. 
Ratner, Jr. There will be a reception 
following the debate. 


Business Sessions 

The officers and directors will meet 
on Friday morning, August 21, and 
the Executive Council meets that after- 
noon. 

Saturday, August 22, is the date for 
the first meeting of the Conference 
Assembly. The affiliation of petition- 
ing organizations and the election of 
a Speaker and Clerk will be the first 
order of business. The Conference 
Assembly is the policy-making body 
of the Conference and is composed of 
representatives of all state and affili- 
ated local junior bar organizations. 
The second session of the Conference 
Assembly, Monday afternoon, August 
24, will hear and consider the Scope 
and Correlation report, resolutions and 
other matters that pertain to the general 
welfare of the Conference. 


Awards of Achievement to outstand- 
ing junior bar organizations will be 
announced Saturday afternoon. Officials 
of winning groups will discuss their 
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activities at a workshop meeting on 
Sunday. 

Monday morning has been reserved 
for attendance at the opening session 
of the American Bar Association. Con- 
ference activities resume in the after- 
noon with the second session of the 
Conference Assembly, the second gen- 
eral session of the membership, and 
the election of officers. 


State Presidents Reception 

An innovation this year will be 
a reception and luncheon in honor of 
state and local junior bar presidents 
and their wives. The event will take 
place on Sunday, August 23. Charles 
S. Rhyne, former Chairman of the 
Junior Bar Conference and former 
President of the American Bar Associ- 
ation, will speak. Past chairmen of 
the Junior Bar Conference will be 
introduced, 


Final Event 

The Conference meetings conclude 
on Tuesday, August 25, with a joint 
luncheon with the Florida Junior Bar 
and the Dade County Junior Bar. Dana 
Latham, United States Commissioner 
of Internal Revenue, will speak on the 
topic, “Federal Taxes in the Life of 


Non-Dischargeable Debts 
(Continued from page 688) 

ran, (3d Cir.) 218 Fed. 619; Bacon v. 
Buffalo, (5th Cir.) 193 Fed. 34; In re 
McCausland, (S.C. Cal.) 9 F. Supp. 
129; In re Epstein, (D.C. Cal.) 12 F. 
Supp. 450; Jn re Weiss, 24 N.Y.S. 2d 
257; Broderick v. Glicker, 21 N.Y.S. 
2d 472; In re Early, (E.D. Pa.) 34 F. 
Supp. 774. The same rule has been 
applied to debts scheduled in a bank- 
ruptey proceeding which has been dis- 
missed. In re Epstein, (D.C. Cal.) 12 
F. Supp. 450. 


Discharged Debt Adequate 
Consideration for Renewal 

A debt duly scheduled and dis- 
charged in bankruptcy constitutes ade- 
quate consideration for the renewal of 


the Younger Lawyer”. 


Arrangements 

Arrangements for the meeting are 
under the general supervision of Con- 
ference Director James J. Bierbower, 
of Washington, D. C. Local arrange- 
ments are being handled by the Co- 
Chairmen of the J.B.C. Local Arrange- 
ments Committee, Robert C. Ward, of 
Miami, and Thomas H. Barkdull, Jr,. 
of Miami Beach. 


All Conference members are urged 
to make their reservations as soon as 
possible. Write to the Reservations 
Department, American Bar Center, 
Chicago 37, Illinois. 


Award of Achieve- 
ment Competition 

Announcement of the 1959 Awards 
of Achievement has been recently made 
by Frank C. Jones, Macon, Georgia, 
Chairman of the Award of Achieve- 
ment Committee. Rules for the com- 
petition have been sent to officials of 
all state and local organizations. In 
order to be eligible to participate in 
the competition an organization must 
be affiliated with the Conference. Or- 
ganizations affiliating at the coming 
annual meeting will be eligible. Com- 


the debt or the execution of a promis- 
sory note after bankruptcy. Zavela v. 
Reeves, 227 U. S. 625, at 629; Zabella 
v. Pakel (7th Cir.) 242 F. 2d 452; 
Shepherd v. McDonald (9th Cir.) 152 
F. 2d 467, at 468; In re Innis (7th 
Cir.) 140 F. 2d 479, at 481; Dow v. 
River Farms Co., 110 Cal. App. 2d 
403, at 410; Stern v. Franks, 35 Cal. 
App. 2d 676, at 678. 

The impact of bankruptcy on our 
economy is such that the general prac- 
titioner is called upon to act in bank- 
ruptcy matters more and more fre- 
quently. The financial condition of the 
client or the relative unimportance of 
the matter may not permit consulting 
or associating a bankruptcy specialist. 
It is my opinion that a reasonable 
amount of research will enable the 
general practitioner to readily ascer- 
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petitors for the awards are required to 
submit records of their accomplish- 
ments during the past year. Rules are 
set out in the July issue of the Junior 
Bar Bulletin for size of entries, number 
of copies, nature of exhibits and other 
particulars. 


Handsome plaques suitable for dis- 
play are presented to winners of the 
Junior Bar of the Year Award, the 
Award of Progress and Honorable 
Mention awards in three categories— 
state, city over 500,000 and city with 
population of 500,000 or less. Dead- 
line for submission of award entries is 
August 17, 1959. 

In his introduction to the announce- 
ment Mr. Jones points out that the 
preparation of an application affords 
an organization an excellent oppor- 
tunity for self-analysis and improve- 
ment, 


Preparing an application admittedly 
is no easy task. It demands a great 
deal of time on the part of one or 
more persons. It is not easy to collect 
the necessary documents and other 
exhibits and to assemble these in an 
interesting and attractive fashion. The 
chore requires skill, imagination, and, 
most of all, hard work. But after the 
job has been done, it invariably be- 
comes apparent that the effort was a 
worthwhile one. 


tain what claims are dischargeable as 
well as to ascertain what claims are 
not discharged through bankruptcy. I 
should like to recommend for the gen- 
eral practitioner a splendid booklet 
entitled Bankruptcy and Arrangement 
Proceedings published by the Commit- 
tee on Continuing Legal Education of 
the American Law Institute collaborat- 
ing with the American Bar Association, 
For problems involving further re- 
search the general practitioner is 
referred to Collier on Bankruptcy or 
Remington on Bankruptcy which are 
the recognized bankruptcy works. A 
final word of advice: the general prac- 
titioner should not undertake any bank- 
ruptcy matter until and unless he ex- 
amines the Bankruptcy Act, which will 
resolve many problems which disturb 
him. 
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current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


( pemenias. LAW: The Tennessee 
Law Review for the Winter of 1959 
(Vol. 26, No. 2, Knoxville, Tenn., 
$1.50) is entirely devoted to criminal 
law. Dean William A. Wicker opens 
with a foreword, and there follows dis- 
cussion of “Scientific Crime Detection”, 
“Pretrial Tactics in Criminal Cases”, 
“Trial of a Criminal Case”, “Appellate 
Review”, “Criminal Responsibility and 
Mental Disease”, and “Recent Litera- 
ture in Criminal Law”. There are com- 
ments on “Habitual Criminals’, “Small 
Loan Companies” and “Confessions”, 
state and federal. In addition there 
are five student notes discussing arrests, 
informers, double jeopardy, right to 
counsel and perjury. A splendid issue. 


I nsanrry: Without the stimulation 
of that grand scholar, Professor Robert 
S. Pasley of Cornell Law School, I 
never could write this department. He 
has caused me to read with great pleas- 
ure the Law Quarterly Review edited 
by the distinguished A. L. Goodhart, 
K.B.E., Q.C., which is available 
through the Carswell Co., Limited, 
Toronto, Ontario, for a subscription of 
six dollars a year or two dollars a copy. 

Here is what Professor Pasley wrote 
that sent me poring over the Law 


Quarterly Review for 1958: 


I notice in your February column 
the reference to the Tasmanian Law 
Review and to Justice Frankfurter’s 
snterest in the law school world, law 
reviews and law in general. That re- 
minded me of Felix’s participation in 
a fascinating discussion which ap- 
peared in the Law Quarterly Review 
last year. At 74 Law Quarterly Review 
1 (January, 1958) there is a note en- 
titled “The Real McNaughton,” in 
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which the editor attempted to set the 
record straight on the spelling of the 
name of the celebrated would-be assas- 
sin with the insane delusions, the 
father of the famous Rules in Mc- 
Naughton’s Case. This provoked a 
letter from Felix Frankfurter, plus the 
observation by the editor that after all 
the correct spelling was neither Mc- 
Naughton, M’Naughton, nor M’Naugh- 
ten. You will find that at 74 L.Q.R. 
321 (July, 1958) under the title “The 
Real Mhicneachdain.” Now you and 
I know that the proper spelling is 
MacNeachtain. For some reason best 
known to themselves, our Scots cousins 
prefer to use the genitive form mhic 
(pronounced of course vic), but then 
they always were a stubborn people. 
Both of us agree however on Mac for 
the nominative. The old wives’ tale that 
“Mac” is Scottish and “Mc” is Irish 
is just a lot of malarkey. 

I am not sure that this proves any- 
thing but I thought you might find it 
entertaining. 


If you look at these two numbers of 
the Law Quarterly Review you will 
discover that The Times of London ran 
an article about this famous lunatic 
and spelled his name “M’Naughten”. 
This led Mr. Justice Frankfurter to 
write the editor, Sir William Haley, 
and call to his attention that the official 
report (10 Clark and Finnelly 200) 
spells the name, “M’Naghten”. The 
answer of Sir William is priceless and 
lists many variations in spelling, start- 
ing with “Mhicneachdain”, but not 
including Professor Pasley’s “Mac- 
Neachtain”’. 

Sir William discloses that in the 
proofs of the article Justice Frank- 
furter read “M’Naghten” was the spell- 
ing. Just as the paper went to press, 
the spelling was changed to “M’Naugh- 
ten” because “that was how The Times 
spelt him in its report of the trial.” 





Reading this, makes one recall that 
when the Harvard Law Review printed 
his Marshall celebration address, the 
editors agreed with Justice Frankfurter 
to depart from the Law Review Plue 
Book of Citations and use citations to 
the old reporters, “Cranch” et al. and 
spell McCulloch v. Maryland” as 
“M’Cullough” in 4 Wheaton (69 Har- 
vard Law Review 217). 

In all this, I cannot agree with Pro- 
fessor Pasley that it proves nothing. It 
is that love of the old, one finds in 
Greenwich Village, Georgetown, Foggy 
Bottom, Philadelphia, New Orleans, 
San Francisco, Charleston and a few 
other places. It has a charm of its own. 


M. ILITARY JUSTICE: We Ameri- 
cans are accustomed to our United 
States Senators being strong individu- 
alists. None is more so than Senator 
William Langer of North Dakota. You 
will recall as Chairman of the Senate 
Judiciary Committee, he delayed the 
confirmation of Chief Justice Warren. 
There was nothing personal in this. 
Simply as a matter of principle, Sen- 
ator Langer will not vote to confirm 
any Justice of the Supreme Court until 
some good lawyer from North Dakota 
gets the job. His feeling is so strong, 
I fear he would not even vote for my 
friend Art Larson from Sioux Falls, 
South Dakota, were the President to 
nominate him. 


Those of us who know Senator 
Langer and love him understand, but 
my good friend, Richard Wallace, for- 
merly Administrative Assistant to Sen- 
ator Estes Kefauver and now Executive 
Director of the United States Commit- 
tee for an Atlantic Congress, tells me 
that the Washington correspondent of 
the London Observer was flabbergasted 
at Senator Langer’s attitude towards 
Supreme Court Justices. The delay 
in the confirmation of Chief Justice 
Warrren prompted the Observer's 
Washington correspondent to call on 
Senator Langer and write a piece for 
his paper explaining him to his British 
audience. To understate it, the O)- 
server's article was not too compli- 
mentary. 

At considerable pains Senator Langer 
obtained a copy. As luck would have 











fave 
Nev 
ato) 


has 
spe 
onl 
in 

fro 
to 

em) 
cau 


to! 


rm 


wa 
ato 
Sic 
wa 
am 
tin 


Sic 






that 
nted 

the 
ter 
Flue 
s to 
and 

as 
lar- 


ro- 


; in 
Bey 
ans, 
few 
wn, 


eri- 
ited 
itor 
‘ou 
jate 
the 


ice 
on 
or 


sh 





it, the day he received it, the Senator’s 
favorite lawyer, Sidney Davis, of the 
New York Bar, came to call. The Sen- 
ator loves to be read to and frequently 
has the Clerk of the Senate read his 
speeches. One day the Senator was the 
only one in the audience but the points 
in the speech so impressed him that 
from time to time he asked the clerk 
to yield the floor so that he could 
emphasize them. The sight of Sidney 
caused the Senator at once to ask him 
to read the Observer article out loud. 


Since Sidney loves the Senator, half 
way through he tried to quit. The Sen- 
ator would have none of it. He told 
Sidney he was enjoying it and he 
wanted to hear it all. Much to Sidney’s 
amazement, the Senator would from 
time to time sigh and exclaim “My. 
Sidney, doesn’t that fellow write well?” 


Finally Sidney Davis finished and 
threw the article in the waste basket. 
Excited, Senator Langer stood up and 
said: “Sidney, why would you throw 
such a fine article in the waste basket? 
Go get it. You just don’t know any- 
thing about politics. Let me show you 
what to do with that article.” 


The Senator then sent for his Ad- 
ministrative Assistant who is always a 
young lady. (Even though women have 
to take leave for pregnancy, he prefers 
women te men, who drink, gamble and 
go into debt.) Turning to her, Senator 
Langer directed her to mimeograph 
the Observer article and mail it to his 
North Dakota constituents with a note 
on the face saying merely “This is 
what the British think of Bill Langer”. 


The example of Senator Langer leads 
me to observe that Captain William C. 
Mott, Commander John Hartnett, Jr., 
Commander Kenneth B. Morton and 
Commander Carl B. Klein of the United 
States Navy write extremely well. For 
instance Messrs. Mott, Hartnett and 
Morton have a fine piece in the Febru- 
ary, 1953, issue of the Vanderbilt Law 
Review, “A Survey of the Literature of 
Military Law” (Vol. 6, No. 2, pages 
333-369). At page 361 they cite my 
article (“Drum Head Justice: A 
Look at Our Military Courts”) in 
the Readers Digest for August, 1951, 
except that they say it is a “colored and 
hy} critical” attack on military justice. 


“Bill” Mott is now Deputy Judge 
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Advocate of the Navy and Commander 
Morton has joined the General Counsel 
of the New Haven Railroad. Thus, in 
the March, 1959, Vanderbilt Law Re- 
view (Vol. 12, No. 2, pages 369-393, 
$2.00, Nashville 5, Tennessee) Com- 
mander Hartnett, Jr., alone brings the 
1953 piece up to date. It is entitled: 
“Survey Extended—The Literature of 
Military Law Since 1952”. 

Both the first and second pieces are 
extraordinarily well done in that they 
list almost every article, report or book 
on m..itary justice. Personally, I par- 
ticularly enjoyed Commander Hartnett, 
Jr.’s, supplementary article because he 
cites my article “JAG Justice in 
Korea” in 6 C. U. Law Review 1 and in 
footnote 82 he asks his readers to read 
the discussion of my Readers Digest 
piece in 6 Vanderbilt and comments 
“Prof. Keeffe is at it again.” 

What Commander Hartnett, Jr.’s, 
article does not disclose is that Com- 
mander Carl B. Klein of the Navy has 
written an answer to my “JAG Justice” 
article that will appear in the May 
C. U. Law Review (Vol. 8, No. 2, page 
57). It is entitled “JAG Justice Today” 
and while I have not been able to read 
it, my friends who have tell me it is 
very well done, as is everything Com- 
mander Klein does. (Address: C. U. 
Law School, 1328-18th Street, N.W., 
Washington 6, D. C.— price, $2.00.) 

As soon as I can get around to it, 
I am going to ask Dean John Wade at 
Vanderbilt and Dean Vernon X. Miller 


at C. U. for extra copies of these ar- 


ticles of Messrs. Mott, Morton, Hart- 
nett, Jr., and Klein. I will then mail 
copies to my ex-service friends, writing 
on each, “Here’s what JAG Officers 
think of Arthur Keeffe.” 


Pennover v. NEFF: It has al- 
ways been my boast that I could teach 
the entire law school curriculum around 
Pennoyer v. Neff, 95 U. S. 714, and I 
have always been amazed with how 
little the practicing lawyer knows about 
the case. In the first place, to under- 
stand it, you have to think of it as 
Mitchell v. Neff and picture Mitchell as 
a hard-working lawyer in Portland, 
Oregon, Multnomah County, who did 
$300 worth of legal work for that rat 
Neff who did not pay him. Except for 
the fact Neff was a non-resident of 
Oregon and some place in California, 
no one seems ever to have known where 
he was. I have always known that he 
was plastered at the Palace Bar at the 
foot of Nob Hill, and every time I go 
to San Francisco I go there and drink 
to him. 


However, as much as I love Neff, 
the idea that he did not receive ade- 
quate notice of lawyer Mitchell’s suit 
for his fee has always been revolting 
to me. Notice of the suit was pub- 
lished once a week for six successive 
weeks in that well-known sheet, the 
Pacific Coast Christian Advocate. Neff 
never read it at the Palace but it was 
there and he could and should have 
read it. 
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But under the sweep of Stephen 
Field’s opinion, even if the Sheriff of 
Multnomah County had come to the 
Palace Bar and handed Neff the sum- 
mons and complaint, the notice would 
have been insufficient because Neff was 
a Californian. But were Neff an Ore- 
gonian, owing allegience to the nation 
called Oregon, then the notice and 
service would have been legal. Only 
lawyers can believe such nonsense. But 
generations in the past have and many 
in the future will. 

Of course, if instead of hiring 
Mitchell as his lawyer, Neff had driven 
into Multnomah County in his Max- 
well and run Mitchell down, the same 
service that was voided in Pennoyer Vv. 
Neff would have been declared legal. 
A piddling personal injury accident 
case is always more important than 
paying a lawyer’s fee contract or any 
other contract. This is why the doctrine 
of Pennoyer v. Neff has so outraged me 
down through the years. 

When in study you discover the 
weaknesses of certain decisions you 
come to feel you own them and know 


The answer to Richard Bentley's question: “‘Who was William Shake-Speare?” is found in THE SIx 
LOVES OF SHAKE-SPEARE, (Pageant Press, 101 Fifth Ave., New York 3, $3.25 post paid) by Louis Pp. 


Benezet, M.A., Litt.D., President, The Shakespeare Fellowship of America, Inc 
in Bradley University after having been retired by 


who taught Shakespeare 


Dartmouth at the age of 70, where he had been 


persona non grata to the English Department, who declined to debate with him, however. 


Comments follow: 
“Into the Shakespeare controversy has been dropped a book by Dr. Louis Benezet of Honolulu that 
must burst into the who-wrote-what brawl like an atom bomb over Stratford-on-Avon. . . . For the 
first time a flood of light has been thrown on the Sonnets. They come to life, and they fit the life of 


Edward de Vere, Earl of Oxford, like a tailored glove.’ 


—Editorial in the Honolulu Advertiser, June 28, 1958, Hugh Lytle, Asst. Editor, 


“| am astounded at your documentation.” 


—L. W. Miller, Publisher, Knoxville, Tenn., News-Sentinel, 








all about them. This is dangerous. 

Out at the University of Chicago 
Law School there is so much intellec- 
tual ferment and fire that, if it con- 
tinues, it will consume all the idols of 
the law school world. Professor Philip 
B. Kurland in a grand piece entitled 
“The Supreme Court, the Due Process 
Clause, and the In Personam Juris- 
diction of State Courts: 1877-1958”, 
has given me my “Come-Upance” 
about Pennoyer v. Neff. 


His piece appears in the Special 
Supplement, Autumn, 1958, that the 
Chicago Law School Record published 
($2.00, Chicago 37, Illinois). While it 
is long (pages 65-94), it is so bril- 
liantly done and so rewarding, you 
will love every line of it as I have. The 
fellow is a genius in his treatment of 
the subject. 

Kurland traces Pennoyer v. Neff 
from the dissent of Mr. Justice William 
Johnson in Mills v. Duryee, down 
through the “consent” cases (Smolik, 
222 Fed. 148), the “Presence” cases 
(McKibbin, 243 U. S. 264) and the 
“Doing Business” cases (Antchinson, 
45 F. 2d 139), to the more recent 
International Shoe (326 U. S. 310), 
Traveler’s Health Association (339 
U. S. 643), Perkins v. Benguet (342 
U. S. 437), and McGee v. International 
Life (335 U.S. 220). 
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Professor Kurland concludes his 
superb piece with an excellent analysis 
of Vanderbilt v. Vanderbilt (354 U.S. 
416) and Hanson v. Denckla (357 
U.S. 235). Decided in June, 1958, five 
to four, Hanson v. Denckla appears to 
Professor Kurland to be out of line 
with the trend of the prior cases. 

In many respects even the footnotes 
to Kurland’s article surpass the text. 
They number 293 and are very well 
done, indeed, even if in footnote 23 
which cites “Immunity and Sentimen- 
tality” (32 Cornell 471) a piece I did 
with John Roscia, now Assistant to the 
General Counsel of North American 
Aviation, my name is spelled incorrect- 
ly. I particularly enjoyed the tribute 
Professor Kurland pays in footnote 
219 to the late Professor Homer F. 
Cary’s (of Northwestern) article in 24 
Illinois Law Review 170, entitled “A 
Suggested Fundamental Basis of Juris- 
diction with Special Emphasis on Judi- 
cial Proceedings Affecting Decedent’s 
Estates.’” Comments Kurland most 
generously: 


Professor Carey was a true prophet 
with regard to the dissolution of the 
fiction with reference to divorce... 


Every lawyer for a bank or corpora- 
tion and every lawyer with a process 
problem should have Kurland’s study 


on his desk, 


August 24-28, 1959 
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(Continued from page 707) 


A. There Is No Evidence that 
Oxford Had the Necessary 
Ability 

We have seen that Oxford had all 
the “qualifications” that supposedly 
were necessary to have written the 

Shakespearean works. All the qualifi- 

cations except the unique sort of genius 

displayed by the works. Unfortunately 
one cannot take an aristocrat, give him 

a college education, stuff him full of 

law, history, the “classics”, knowledge 

of foreign lands and court life, and 
produce a Shakespeare. Unfortunate, 
that is, because otherwise each era 
would have thousands of Shakespeares. 

Who, after all, were the great drama- 
tists of the Elizabethan age, aside from 

Shakespeare? There were some, in- 

cluding Jonson, Marlowe, Webster and 

Dekker. Modern critical opinion ranks 

them high. Did they have the “qualifi- 

cations” of noble birth, wide travel, 
legal training and intimate knowledge 

of court life? They did not. Not a 

nobleman in the bunch. Jonson’s step- 

father was a_ bricklayer, Marlowe's 
father was a shoemaker, Webster’s (we 
think) was a tailor, and Dekker prob- 
ably also was of humble origin, but we 
do not even know who his parents were. 

What evidence is there that Oxford 
had the necessary ability to write the 

Shakespearean works? Here we must 

not beg the question, as some have 

done, and proceeding from the assump- 
tion that Oxford wrote the plays and 
poems, argue that this proves his 
genius. A number of Oxford’s poems 
survive, some reasonably familiar such 
as the one beginning, “If women could 
be fair and yet not fond...” But the 
critical verdict cannot put these poems 
in the first rank. They are simply 

“good specimens of Elizabethan courtly 

poetry”.26 In the words of the literary 

historian C. S. Lewis, “Edward de 

Vere, Earl of Oxford, shows, here and 

there, a faint talent, but is for the most 

art undistinguished and verbose.”27 
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Oxfordites assert that their candi- 
date was recognized as the foremost 
poet and dramatist of his age. Their 
source for this remarkable statement 
appears to be a book by one Henry 
Peacham, The Compleat Gentleman, 
published in 1622. Peacham’s qualifi- 
cations seem to be that he describes 
himself as a Cambridge Master of Arts. 
Peacham gives his list of the outstand- 
ing poets of the age as follows: 


Edward Earle of Oxford, the Lord 
Buckhurst, Henry Lord Paget, the 
noble Sir Philip Sydney,28 M. Edward 
Dyer, M. Edmund Spenser, Master 
Samuel Daniel, with sundry others 
whom (together with those admirable 
wits yet living and so well knowne) 
not out of Envy, but to avoid tedious- 
nesse. I overpasse.=” 


As Oxfordites proudly observe, their 
candidate (the ranking nobleman) is 
listed first. There is no mention of 
Shakespeare. However, the list doesn’t 


both the 


“wits yet 


purport to be complete: 
“sundry others” and the 
living and so well knowne” are omit- 
ted, and the list says nothing about 
playwrights. 

The scarcity of other references to 
Oxford as a literary giant is explained 
away by Oxfordites on the theory that 
powerful hands were “dedicated to 
erasing his memory from the knowl- 
?,30 This scarcity is partly 
created by the Oxfordites themselves. 
Oxford is mentioned as a writer of 
comedies in Francis Meres’ Palladis 
Tamia (1598). But Meres also men- 
tions William Shakespeare, praises 
Shakespeare highly and lists the eleven 
plays generally considered to have been 
written by that time. Palladis Tamia 
therefore is dismissed by Oxfordites 
as a hoax.*1! 


edge of man’ 


B. Oxford Died Before the 
Later Plays Were Written 
Unfortunately for his partisans, Ox- 

ford died in 1604, Contemporary evi- 

dence, generally accepted, shows that 
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ten of the Shakespearean plays were 
written after 1604, including King 
Lear, Macbeth, Antony and Cleopatra, 
and The Tempest. 

King Lear, for example, is con- 
sidered to have been written in 1605 
or 1606. It was performed at court 
during the Christmas holidays in 1606. 
Two of the speeches in the play refer 
to “late eclipses in the sun and moon” 
which occurred in September and 
October, 1605. The two speeches appear 
to have been taken almost verbatim 
from a pamphlet published in Febru- 
ary, 1606.*? The Tempest is considered 
to have been written in about 1611. 
The plot draws on the Bermudan ad- 
ventures and discoveries of Sir George 
Somers, no report of which reached 
England until September, 1610.** 


In addition to this external evidence, 
it is possible to set up a rough time- 
table for the plays by an internal study 
of the development of Shakespeare’s 
style, and by comparing the style with 
contemporary works by other drama- 
tists. Here too Lear, Macbeth, Antony 
and Cleopatra, and The Tempest fall 
into a period later than 1604. 


Faced with these considerable ob- 
stacles, Oxfordites have had to part 





26. Lamson and Smith, THe Gortpen Hinp 
Os _—_ B pt page 303. 

s. GLISH LITERATURE IN THE 
sipenniel A aaa (Oxford, 1954), page 267. 

28. Doubtless an imposter. The real poet’s 
name is spelled “Sidney” 

= na oF Ewaran, supra, pages 1204-5. 

31. Ibid., + Rases 1032-5. 

32. THe Comprere Works oF SHAKESPEARE, 
supra, page 1195; SHAKESPEARE, THE ComPLETE 
Wonxs, supra, page 1136. 

. THe ComPLETE WorKS oF SHAKESPEARE, 
eae: pages 3-4. 
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company with accepted scholarship 
(and anti-Stratfordians whose candi- 
dates died later), and rearrange a 
number of the dates. There are at 
least two conflicting theories. Some 
Oxfordites use the accepted date for 
Hamlet (1601) but claim this was the 
last play completed by Oxford, who 
left drafts of the later plays for others 
to finish.*4 The other theory requires 
that all the plays be moved back in 
time ten or fifteen years. Some Oxford- 
ites not only have moved the plays back 
but have drastically rearranged their 
chronological sequence.*° The Tempest, 
with its inconvenient topical references, 
is explained away as being partly the 
work of other dramatists.*6 

Whom are we to believe? The 
Oxfordites, who differ among them- 
selves and whose motive for redating 
the plays is obvious? Or the great 
majority of other scholars, who simply 
have tried to fix reasonably accurate 
dates for the plays? 


Specialized 
Appellate Counsel 
(Continued from page 680) 


question whether to retain new appel- 
late counsel necessarily arises, 


First, should someone else be re- 
tained at all? That question includes 
the subsidiary inquiry, in the large 
law firm of diverse talents, whether a 
different partner should be entrusted 
with the appeal, regardless of his per- 
sonal relationship either to the client 
or to the subject-matter of the contro- 
versy. The entire problem is one which 
must be carefully pondered, not only 
in the light of the considerations al- 
ready outlined above, but also in its 
bearing on the very heart of the attor- 
ney-client relationship. For, if the client 
can afford first-rate professional assist- 
ance at the appellate level, and his trial 
counsel who lacks appellate experience 
insists on arguing the case—either on 
the basis that “This is the first time I 
have ever had a case in the 
court, and I don’t intend to lose that 
opportunity”, or else on the view that 
“I have fought this all the way and so 
I propose to see it through”—then 
there is a genuine conflict between the 
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III. Summation 

The anti-Stratfordian case rests on 
a series of premises that Shakespeare 
of Stratford came from a background 
of illiteracy, was himself illiterate and 
unschooled, and went unnoticed as a 
writer. These premises cannot be sus- 
tained. They are contrary to fact or at 
best unsupported by the evidence. 

The major anti-Stratfordian argu- 
ment, however, is that the Shakespear- 
ean works contain such a fund of legal 
lore, classical allusions, descriptions of 
court life, travel and other matters, that 
Shakespeare could not possibly have 
been their author. Instead, the argu- 
ment continues, the author must have 
been someone who had been specially 
trained, or in other words who had 
actually lived out the parts in the plays. 
This is a curious theory of how a real 
author goes at his profession. It is a 
theory that was disproved by prac- 
tically every Elizabethan dramatist. 
And it is an awkward theory for a 


interests of the client and the interests 
of the lawyer. 

Second, if it is decided to retain 
someone else, who? The “big name” 
lawyer who will not read the record? 
Or the lawyer who is somehow sup- 
posed “to have the ear of the court”? 
Both are equally without utility. As one 
Justice of the Supreme Court has said, 
“Intrinsic professional competence 
alone matters. The name or fame of 
counsel plays no part whatever in the 
attention paid to argument, and is 
wholly irrelevant to the outcome of a 
case.”!9 Or, as the late Mr. Justice 
Jackson phrased it, “Believe me when 
I say that what impresses the Court is 
a lawyer’s argument, not his emi- 
nence.”!1 

Third, if it is determined to proceed 
with the lawyers already in the case, 
is there any advantage to seniority un- 
related to professional competence? In 
other words, does the very real impor- 
tance of a case mean that it cannot be 
entrusted to anyone junior to the 
senior partner, or the general counsel, 
or the assistant attorney general? 

Here again, a proper answer turns 
on function and specialization. The 
person best qualified to conduct an 





lawyer to hold, for in the every-day 
practice of the law aren’t we frequent) 
required to assume for purposes of ad- 
vocacy the vocabulary and expertise o/ 
a businessman or a doctor or an engi- 
neer or an accountant or sometimes 
even a musician or literary man? 

As for the Earl of Oxford, little more 
need be said. He unquestionably was 
a fine, talented man in his day. Per- 
haps in some other time, unencumbered 
by the personal problems he encoun- 
tered in being an aristocrat, he might 
have written a best-seller or a Broad- 
way hit. But the claim that he wrote 
Shakespeare’s plays, some of them post- 
humously, would surely have appealed 
to him as a grand joke. 





34. J. Thomas Looney, “SHAKESPEARE” IDENTI- 
FIED (New York, 1949), pages 345-68. This pi- 
oneer work by Looney was originally published 
in England in 1920, and later went out of print. 
In 1949 it was republished in America in the 
present edition. 


35. TH1s STAR OF ENGLAND, supra. 


36. Ibid., page 538. Looney too advanced the 
argument that The Tempest was not the work 
of the “real’’ Shakespeare. ‘‘SHAKESPEARE” IDEN- 
TIFIED, supra, pages 429-53. 


orchestra is not necessarily the most 
competent soloist; and the talents—or 
the accidents—that make X the appro- 
priate and indeed logical choice to 
head a law firm or a government law 
bureau may be entirely irrelevant to 
technical appellate competence. Con- 
versely, the ablest advocate may be 
quite unable to direct or administer a 
group of lawyers or to formulate poli- 
cies that reach beyond litigation tactics 
or strategy. 

Whatever may be the case as to ap- 
pellate briefs, where cooperative effort 
is always helpful, appellate argument is 
necessarily a solo performance. If 
counsel is unprepared, if counsel lacks 
a firm grasp of the controlling issues, 
if counsel becomes flustered to the 
point of sputtering silence by questions 
from the bench, then the little slips his 
associates hand him—the only help 
anyone can offer at that juncture—will 
not rehabilitate either him or his argu- 
ment. The situation has become one for 
individual initiative, and the man on 
his feet is that individual. 





10. Dennis v. United States, 340 U. S. 887 
(Frankfurter, J.). 

11. Jackson, Aeoaoney Before the Supreme 
Court: Suggestions a were Case Presenta- 
tions, 37 A.B.A.J. 801, (1951). 
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If the Bar gave as much considera- 
tion to the selection of appellate coun- 
sel as is now generally given to the 
selection of trial counsel, there would 
be fewer arguments in appellate courts 
by lawyers whose talents lie in other 
directions and hence far less “not 
good” arguments than are now heard. 
The cynical comment that “Many a 
rich client has a poor lawyer” was 


Current Developments 
in Space Law 
(Continued from page 674) 


number of representatives from the 
Space Administration. 


Space Law and Aviation 

With regard to United States space 
activities, there is a substantial question 
as to the extent to which existing law 
governs activities in space and as to 
what measure of control may be exer- 
cised by contemporary government 
agencies. 

Public Law 85-568 is primarily con- 
cerned with research and development 
and has applicability to the operational 
phase of space travel as such. 

The present statutory definitions of 
“commerce” and “transportation”, en- 
compassed in the Civil Aeronautics Act 
of 1938 and the Federal Aviation Act 
of 1958, seem broad enough to cover 
operations from any place in the United 
States or United States territory on 
the earth to any place on earth and 
would seem to lie within the area of 
congressional intent to regulate all 
transportation from United States 
points other than on the surface of the 
earth. This might include, for example, 
passenger rocket flight from New York 
to London in which the vehicle actual- 
ly passed through the limits of the 
earth's atmosphere as we know it. 
Moreover, the definition of “aircraft” 
was stated by Senator Monroney, in the 
he: rings on S. 3880 (the Federal Avia- 
tion Act of 1958), to include rockets 
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uttered by a distinguished appellate 
judge, since deceased. Considering what 
is at stake when cases are on appeal, 
it is indeed surprising why there has 


and other instruments adaptable to 
space travel. On the other hand, Dr. 
Cooper’s approach, if accepted, would 
limit the definition of aircraft by rea- 
son of the pronouncements in the Chi- 
cago convention relative to support by 
air. 


Further, these definitions also may 
be broad enough to éncompass travel 
between the earth and other planets. 
However, as to these other space opera- 
tions, such as from a point on earth 
to a point on another planet, or to an 
artificial satellite or between other 
planets (which might be United States 
territory), it is not clear that such 
travel was within congressional contem- 
plation, and hence the existing regula- 
tory statutes may not be applicable. 


The Conference Committee report 
specifically notes that it is not the in- 
tention of Congress to construe “activi- 
ties” subject to the jurisdiction of P. L. 
85-568 so broadly as to include such 
things as the operation of commercial 
airlines, the control of air traffic, the 
fixing of airworthiness standards, the 
setting of air fares, or the assigning of 
certificates of public convenience and 
necessity. The Committee pointed out 
that whether in time, the new Space Ad- 
ministration will run a regular trans- 
port route to another planet or to the 


moon is not a matter of current con- 
cern. The “activities” of the new Ad- 
ministration and the Department of 
Defense, in their respective fields, are, 
however, to include scientific discovery 
and research not directly related to 


not been universal acceptance of the 
obvious criterion for selecting counsel 
on appeal, namely, that “Intrinsic pro- 
fessional competence alone matters.” 


travel in outer space but utilizing outer 
space, and the development of re- 
sources which may be discovered in 
outer space. 


In this connection, it may be noted 
that some of the court cases dealing 
with the problem of applicability of 
prior existing law to subsequently de- 
veloped transportation enterprises seem 
to indicate that the problem may be in- 
fluenced by what the legislature does 
after the appearance of a new form of 
transportation. It may be, therefore, 
that it is too early to determine finally 
whether existing aviation law is ap- 
plicable to operations in and through 
“space”, and that such determination 
can be made only in the light of future 
events. In other words, if Congress 
leaves an existing statute unchanged 
when space operations become feasible, 
the act might well extend to such ac- 
tivities. 

In drafting the space law the view 
was adopted that “aeronautical and 
space activities” as an expression com- 
bine two different categories of con- 
cepts but are understood by most per- 
sons more easily than some alternate 
labels. The counterpart to aeronautics 
is astronautics. Both relate to the de- 
sign, construction and operation of 
vehicles; the former within the atmos- 
phere, and the latter primarily outside 
the atmosphere, although often passing 
through the atmosphere on the way to 
or from outer space. The conference 
committee on the space act noted that 
there is no sharp dividing line between 
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aeronautical and astronautical vehicles. 
The Committee summarized the dif- 
ficulties of definition in this manner: 


At a later time, it may be possible 
to find universal acceptance of many 
technical definitions relating to the 
subject matter of this act. Meanwhile 
the act has been couched in language 
which will obviate the most serious 
shortcomings of such lack of universal 
definitions today. It will give sufficient 
leeway to the new agencies being cre- 
ated without infringing upon certain 
aeronautical activities already being 
carried on which it is not the intention 
of the Congress under this act to 
disturb. 


International Cooperation 

The Congress has provided in Sec- 
tion 205 of the Act that the new Space 
Administration may engage in a “pro- 
gram of international cooperation” and 
in “the peaceful application of the re- 
sults thereof” under the foreign policy 
guidance of the President. Of signifi- 
cance in this field is the fact that Con- 
gress spelled out in specific terms that 
such activities would be “pursuant to 
agreements made by the President with 
the advice and consent of the Senate”. 
This emphasizes that international 
agreements in relation to space are to 
be developed on the basis of an Execu- 
tive-Legislative team approach, not by 
the Executive Branch of the Govern- 
ment alone. 


The National Advisory 
Committee for Aeronautics 
The National Aeronautics and Space 
Administration replaces the National 
Advisory Committee for Aeronautics. 


The People’s Right 
To Know 
(Continued from page 670) 


it must be founded on some other con- 
stitutional principle or authority. 

Nowhere in the Constitution is the 
President expressly given power to with- 
hold information from the people. That 
such a constitutional power must exist 
in certain circumstances, however, can- 
not realistically be denied. 

Under Article II of the Constitution, 
the President is vested with the Execu- 


Current Developments in Space Law 
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The act provided that the latter “shall 
cease to exist” ninety days after the 
date of the enactment of the act, or 
on any earlier date on which the Ad- 
ministrator determines, and announces 
by proclamation published in The Fed- 
eral Register, that “the Administration 
has been organized and is prepared to 
discharge the duties and exercise the 
powers conferred upon it” by the Act. 
On the effective date personnel and 
property of the National Advisory 
Committee for Aeronautics were trans- 
ferred to the new Administration, to- 
gether with functions, powers, duties 
and obligations. 


Other Provisions 

In addition to the topic areas al- 
ready discussed the act includes: 

1. A detailed statement of the func- 
tions of the Administration. 

2. Provision for subsequent transfer 
of related functions from any depart- 
ment or agency of the United States 
(limited to a period of four years after 
enactment. ) 

3. A provision concerning public ac- 
cess to information. 

4, Stipulations concerning security 
requirements, restrictions and _safe- 
guards. 

5. Provisions concerning property 
rights in inventions. 

6. Provision for contributions 
awards, 

7. Authorization for appropriations. 


An Integrated Approach 
To Solving Space Problems 
In considering the National Aero- 


tive power, and he not only is given 
the duty “to take care that the laws 
be faithfully executed” (with discretion 
as to how he discharges that duty), but 
is made the Commander in Chief of 
the Armed Forces, and given various 
other powers, both express and implied, 
including the exclusive power to repre- 
sent the United States with regard to 
other nations. It is inescapable that the 
proper and effective exercise of some 
of the powers and duties given to the 
President under the Constitution re- 
quires secrecy under certain circum- 


nautics and Space Act of 1958, the 
Congress recognized that a single cv- 
ordinated agency offers tremendous ai- 
vantages over the fragmented, uncoo:- 
dinated effort this nation had made to 
date in relation to space problems. Cou- 
tinuation of a haphazard effort would 
have jeopardized our future through 
the dangers of duplication and incom- 
pleteness, together with competition for 
funds and headlines, to the detriment 
of rapid attainment of national goals. A 
space program must be soundly con- 
ceived and soundly administered. It 
ought not to falter, then rush ahead 
only when prodded by some spectacular 
success of another nation. Our program 
ought to advance as a_ broad-based, 
sustained, long-range effort to use the 
properties of space for the benefit of 
mankind without neglect to the require- 
ments of national defense. 

As a practical matter the situation 
has already been complicated by a pro- 
posal in the United Nations, unaccept- 
able to the United States, that resolu- 
tion of the question of the peaceful uses 
of outer space be made contingent upon 
the elimination of the Western World’s 
mutual security bases. 

For the future the United States 
needs astronautical development. The 
reasons underlying this are neither 
whimsical nor debatable. They repre- 
sent stark realities. Space law will have 
to keep step with scientific develop- 
ments to prevent anarchy in the use of 
outer space and to provide a philo- 
sophical but practical basis upon which 
man may confront creatures unknown 
at a time and place now imperfectly 
perceived. 


stances. To the extent that this is so, 
it would seem that the Constitution by 
necessary implication gives the Presi- 
dent power in certain cases to withhold 
information from the public.*° 
Probably the best example of a con- 
stitutional power of the President neces- 
sarily involving some secrecy for its 
effective exercise is his power in the 
field of foreign affairs. It is easy to 


35. The Supreme Court has held on several 
occasions that the general language of Article 
II of the Constitution was tailored to give the 
President broad executive powers to perform 
his constitutional duties. See Myers v. United 
States, 272 U. S. 52 (1926); United States v. 
— Export Corp., 299 U. S. 304 
(1936). 
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imagine the harm that could result to 
the nation as a whole if everything the 
President and his representatives did 
or said in conducting our foreign 
affairs was done in public. 


The Supreme Court already has 
recognized a need for secrecy in the 


conduct of foreign affairs, and has 


indicated that it recognizes a constitu- 
tional power in the President to with- 
hold information pertaining to such 
matters from both the Congress and 
the public, where the national interest 
demands it.** The Court has said, in 
the Curtiss-Wright case:** 


In this vast external realm [of 
foreign affairs], with its important, 
complicated, delicate and manifold 
problems, the President alene has the 
power to speak or listen as a represent- 
ative of the nation. He makes treaties 
with the advice and consent of the 
Senate; but he alone negotiates. Into 
the field of negotiation the Senate 
cannot intrude; and Congress itself is 
powerless to invade it... The Senate 
Committee on Foreign Relations at a 
very early day in our history (Febru- 
ary 15, 1816). reported to the Senate, 
among other things, as follows: 


“The President is the constitutional 
representative of the United States with 
regard to foreign nations. He manages 
our concerns with foreign nations and 
must necessarily be most competent to 
determine when, how and upon what 
subjects negotiation may be urged with 
the greatest prospect of success. For 
his conduct he is responsible to the 
Constitution. The committee consider 
this responsibility the surest pledge for 
the faithful discharge of his duty. 
They think the interference of the 
Senate in the direction of foreign nego- 
\iations calculated to diminish that 
‘esponsibility and thereby to impair the 
hest security for the national safety. 
Che nature of transactions with foreign 
ations, moreover, requires caution and 
unity of design, and their success fre- 
quently depends on secrecy and dis- 
patch.” U. S. Senate, Reports, Com- 
'nittee on Foreign Relations, Vol. 8, 
page 24. 

It is important to bear in mind that 
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we are here dealing not alone with an 
authority vested in the President by 
an exertion of legislative power, but 
with such an authority plus the very 
delicate plenary and exclusive power 
of the President as the sole organ of 
the Federal government in the field of 
international relations—a power which 
does not require as a basis for its exer- 
cise an act of Congress, but which, of 
course, like every other governmental 
power, must be exercised in subordi- 
nation to the applicable provisions of 
the Constitution... Moreover, he, not 
Congress, has the better opportunity 
of knowing the conditions which pre- 
vail in foreign countries, and especially 
is this true in time of war. He has his 
confidential sources of information. He 
has his agents in the form of diplo- 
matic, consular and other officials. 
Secrecy in respect of information gath- 
ered by them may be highly necessary, 
and the premature disclosure of it 
productive of harmful results. Indeed, 
so clearly is this true that the first 
president refused to accede to a re- 
quest to lay before the House of Repre- 
sentatives the instructions, correspond- 
ence and documents relating to the 
negotiations of the Jay Treaty—a re- 
fusal the wisdom of which was recog- 
nized by the House itself and has never 
since been doubted. In his reply to 
the request, President Washington said: 

“The nature of foreign negotiations 
requires caution, and their success 


must often depend on secrecy; and 


even when brought to a conclusion a 
full disclosure of all the measures. 
demands, or eventual concessions which 
may have been proposed or contem- 
plated would be extremely impolitic; 
for this might have a pernicious influ- 
ence on future negotiations, or produce 
immediate inconveniences, perhaps 
danger and mischief, in relation to 
other powers. The necessity of such 
caution and secrecy was one cogent 
reason for vesting the power of making 
treaties in the President, with the ad- 
vice and consent of the Senate. the 
principle on which that body was 
formed confining it to a small number 
of members. To admit, then, a right in 
the House of Representatives to de- 
mand and to have as a matter of course 
all papers respecting a negotiation 
with a foreign power would be to estab- 
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lish a dangerous precedent.” 1 Mes- 
sages and Papers of the Presidents. 
194. 

The marked difference between for- 
eign affairs and domestic affairs in this 
respect is recognized by both Houses 
of Congress in the very form of their 
requisitions for information from the 
executive departments. In the case of 
every department except the Depart- 
ment of State, the resolution directs 
the official to furnish the information. 
In the case of the State Department. 
dealing with foreign affairs, the Presi- 
dent is requested to furnish the infor- 
mation “if not incompatible with the 
public interest.” A statement that to 
furnish the information is not com- 
patible with the public interest rarely, 
if ever, is questioned. 


These words by the Supreme Court 
seeem clearly to give judicial sanction 
to the doctrine of “Executive privilege” 
as a doctrine of necessity in the field 
of foreign affairs, both as to the Con- 
gress and the public. The power to 
withhold information apparently is 
viewed as a necessary incident to the 
“very delicate plenary and exclusive 
power of the President” 
foreign affairs. 


to conduct 


The need for secrecy thus acknowl- 
edged to exist in the conduct of foreign 
affairs, and the constitutional power to 
withhold information implied there- 
from, undoubtedly pertain also to some 





on. United States v. Curtiss-Wright E t 
OP 299 U.S. 304 (1936). 7 6 
37. Id. at 319. 
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other powers and duties given the 
President under the Constitution. 
Among these, for example, would be 
certain powers and duties of the Presi- 
dent as Commander in Chief of the 
Armed Forces. Clearly to perform his 
wartime duties as Commander in Chief 
properly, even in the absence of legis- 
lation by the Congress, the President 
must at times act in secret and at least 
temporarily withhold information from 
the public. The safety of the nation 
would demand this.** 

Thus, there seems little question that 
under the Constitution the President 
by necessary implication has the power 
to withhold some information from the 
public. But the fact that the President 
possesses such power, and obviously 
must exercise some discretion as to 
when to employ it, does not mean, as 
some proponents of the Executive privi- 
lege doctrine assert,*” that such power 
or discretion is unlimited or may be 
delegated to any and all subordinates. 

To begin, the power to withhold in- 
formation must, in the words of the 
Supreme Court in the Curtiss-Wright 
case, “like every other governmental 
power ... be exercised in subordination 
to the applicable provisions of the 
Constitution”.4° The President cannot, 
for example, withhold information if 
by so doing he were to usurp or in- 
fringe a power given exclusively to the 
Congress under the Constitution. 

Further, since whatever power he 
possesses under the Constitution to 
withhold information from the public 
is in direct derogation of the people’s 
right to know, the President may not 
withhold information if by doing so 
he in any way were to trespass on the 
protections afforded the right to know 
in the Constitution, either expressly or 
by implication. As set forth above, the 
right to know is given broad protection 
in the Constitution, particularly in the 
free speech and press clause of the 
First Amendment, and the President’s 
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power to withhold information is cir- 
cumscribed accordingly. 

In addition, the power to withhold 
information, being one implied from 
the Constitution on the ground of 
necessity, exists only where it is clearly 
essential. Since the power is implied as 
a necessary corollary to some other 
power, it may be exercised only when 
the effective exercise of some other 
power requires it. Thus, even in the 
field of foreign affairs, where the 
Supreme Court has recognized a need 
for secrecy, the power to withhold in- 
formation exists only to the extent that 
the effective and proper exercise of the 
President’s power to conduct the for- 
eign affairs of the nation requires it. 
As regards foreign affairs matters not 
requiring secrecy in the national in- 
terest, there is no power to withhold. 

From the foregoing, it may be seen 
that the President’s power to withhold 
information from the public is indeed 
an executive “privilege” —not a right— 
which has relatively narrow limits. 
Circumscribed as it is by the protec- 
tions afforded the people’s right to 
know in the Constitution, particularly 
in the free speech and press clause of 
the First Amendment, and limited fur- 
ther by the protection afforded First 
Amendment rights under the “preferred 
position” doctrine, the Executive privi- 
lege to withhold information from the 


public would seem to exist only in 
cases where it is necessary in the 
effective exercise of another Executive 
power and where divulgence of infor- 
mation would constitute a “clear and 
present danger” to the national interest. 
In the absence of enabling legislation 
by the Congress, information may be 
withheld from the public by the Presi- 
dent only when these two tests are met. 


Placed in this framework of limita- 
tion, the Executive privilege assumes 
its correct constitutional position, and 
there is achieved between the people’s 
right to know and the requirements of 
the nation’s safety the desirable balance 
referred to by Patrick Henry during 
the debates prior to the adoption of the 
Constitution, when he said:4! 


The liberties of a people never were, 
nor ever will be, secure, when the 
transactions of their rulers may be 
concealed from them... I am not an 
advocate for divulging indiscriminately 
all the operations of government, 
though the practice of our ancestors, 
in some degree, justifies it. Such trans- 
actions as relate to military operations 
or affairs of great consequence, the im- 
mediate promulgation of which might 
defeat the interests of the community, 
I would not wish to be published, till 
the end which required their secrecy 
should have been effected. But to cover 
with the veil of secrecy the common 
routine of business, is an abomination 
in the eyes of every intelligent man... 





38. An illustrative pune is presented in 
Totten v. United States, 92 U. S. 105 (1876). 
There the Court said, with regard to a contract 
made between President Lincoln and the plain- 
tiff whereby the plaintiff had acted as a secret 
agent for the President during the Civil War 
(at page 106): *‘We have no difficulty as to the 
authority of the President in the matter. He 
was undoubtedly authorized during the war, as 
commander-in-chief of the armies of the United 
States, to employ secret agents to enter the 
rebel lines and obtain information respecting 
the strength, resources, and movements of the 
enemy; and contracts to compensate such 
agents are so far binding upon the government 
as to render it lawful for the President to direct 
payment of the amount stipulated out of the 
contingent fund under his control. Our objec- 
tion is not to the contract, but to the action 
upon it in the Court of Claims. The service 
stipulated by the contract was a secret service; 
the information sought was to be obtained 
clandestinely, and was to be communicated 
prevately; the employment and the service were 
o be equally concealed. Both employer and 

ent must have understood that the lips of the 
other were to be forever sealed respecting the 
relation of either to the matter. This condition 
of the engagement was implied from the nature 


of the employment, and is implied in all secret 
employments of the government in time of war, 
or upon matters affecting our foreign relations, 
where a disclosure of the service might com- 
promise or embarrass our government in its 
ay duties, or endanger the person or injure 

e character of the agent. If upon contracts 
of such a nature an action against the govern- 
ment could be maintained in the Court of 
Claims, whenever an agent should deem himself 
entitled to greater or different compensation 
than that awarded to him, the whole service in 
any case, and the manner of its discharge, with 
the details of dealings with individuals and 
officers, might be exposed, to the serious detri- 
ment of the public. A secret service, with liabi!- 
7 to publicity in this way, would be impos- 
sible; and, as such services are sometimes in- 
dispensable to the government, its agents in 
those services must look for their compensation 
to the contingent fund of the department em- 
ploying them, and to such allowances from it 
as those who Seapenae that fund may award 
The secrecy which such contracts impose pre- 
cludes any action for their enforcement. . .’ 

39. See note 4, supra. 

40. 299 U.S. at 320. 


41. 3 Etrrorr’s Desates 170 (1787). 
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puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL SCHOTTLER, ST. LOUIS, MO., 
Telephone GArfield 1-3399. Scientific Technique 
in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St.. Washington 15, D.C. Phone: 
WOodley 6-3050. 





HANNA F. SULNER, NEW YORK CITY. 

Qualified examiner of ail kinds of questioned 
documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE, 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls, Ohio. Telephone: Chestnut 7-6731. 26 years’ 
experience. Author of recognized articles. Retained 
by United States Government, Congressional Com- 
mittees, State of Ohio, Legal Profession in United 
States, Canada and foreign countries. Formerly 
Expert for Base Legal and Intelligence Depart- 
ments, AAF. Civilian Examiner for Cleveland 
Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 
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LAWYERS WANTED 





YOUNG, AGGRESSIVE LAWYER WITH 

labor law and/or I.C.C. background wanted as 
associate in growing law firm in Midwest metropolis. 
Box 9JN-12. 





POSITIONS WANTED 





DUTCH LAWYER, 17 YEARS’ GENERAL 
practice, 5 years’ banking experience, desires 
U.S. position. Box 9MY-3. 





ATTORNEY WITH WIDE EXPERIENCE, 
including extensive corporate work, interested in 
association with growing firm needing additional 
competent professional talent. Interested only in an 
association offering challenging work. Box 9J-7. 





EXPERIENCED LAWYER, NINE YEARS’ 

general practice in medium sized Midwestern city; 
emphasis on personal injury and probate work. Must 
move to Arizona for wife’s health. Desires associa- 
tion with firm or corporation. Fifteen thousand 
income minimum. Box 9JL-4. 





ATTORNEY, 39, MEMBER LARGE MIDWEST 

firm, experienced commercial and antitrust law 
and litigation, seeks similar situation in Dallas. Box 
9JL-6. 





ATTORNEY, 36, LL.B. GEORGETOWN ’57, 

Member D.C. Bar; married, four children, pres- 
ently serving overseas as Officer, Regular Army, 
Judge Advocate General’s Corps. desires affiliation 
with law firm or corporation. Trial and Interna- 
tional Law (SOFA) experience. Box 9JL-7. 





ATTORNEY WITH TEN YEARS’ WIDE 
experience in general practice. Will relocate. 


References and resume available. 


Box 9JL-8. 





ROBES 





ATTORNEY--FIVE YEARS’ INTENSIVE 

trial and appellate experience. LL.B. Harvard. 
Law Review. Seeks position Midwest, Southwest, or 
Pacific Coast. Box 9JL-1. 


JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





PATENT ATTORNEY, MECHANICAL ENGI- 

neer—2 years’ examining, 2 years’ corporation; 
law review and Coif; state, D.C. and Patent bars; 
seeks responsible position with law firm or corpora- 
tion. Box 9JL-2. 


SHORTHAND AND 
STENOTYPE REPORTING 





ATTORNEY, 34, LL.B., MBA, 10 YEARS’ 

experience in contract negotiation, trademarks, 
trade regulation, infringement, licensing, real estate, 
seeks legal position with corporation in northeast 
U.S. Now earning $12,000 in corporate legal depart- 
ment. Box 9JL-3. 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 








TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quaiity, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercia! 
Trust Building, Philadelphia, Pennsylvania. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com. 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.( 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 7S-1. 





AVAILABLE 
Box 9F-6. 


WEATHER EXPERT (PH.D.) 


for consultation and testimony. 





MANAGEMENT CONSULTING’ SERVICE 

for Law Offices—specific problems or complete 
office. Covers Organization, Costs, Policies, Work 
Distribution, Billing, Salary Plans, Controls, Files, 
Office Manuals, Special Projects. Daniel J. Cantor 
and Company, Six Penn Center Plaza, Philadelphia 
3, Fa. 





WANTED TO BUY 





PAY $8.00 FOR $1.00 AND $2.50 GOLD COINS. 
Double for others. Karlov, Box 296, 
Harbor, Mich. 


Benton 





OLD COLLECTIONS-ACCUMULATIONS 
post-postal cards. Chas. Dargue, Kittanning, Pa. 





Reservations continue to come in for 
the two American Bar Association tours 
which will leave Miami on August 28 
upon the close of the Anuual Meeting. 
The twenty-two day trip around South 
America has attracted a comfortable- 
sized group. Anyone who plans to join 
this air cruise should enter his request 
for reservations quickly, as there is a 
limitation on the number who can be 
accommodated. 

Members of the Inter-American Bar 


Around South America and Caribbean 
Post-Meeting Trips Prove Popular 
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Association from Santiago, Chile, and 
Buenos Aires who have learned of this 
South American trip have written that 
they will greet the group while they are 
in their respective capitals. 

Now that the date of the Anuual 
Meeting has drawn closer, there is an 
increased interest in the shorter Carib- 
bean Islands hopping tour. This air 
tour visits Jamaica, Haiti, Puerto Rico 
and the Virgin Islands in a leisurely 
fashion and offers an ideal restful vaca- 


tion after the strenuous days of the 
Annual Meeting. The space on this trip, 
while more plentiful than space on the 
South American tour, also has its lim- 
itations, and early reservations are rec- 
ommended. 


For space on either trip or addifional 
information, write W. M. Moloney, Vice 
President, Harvey R. Mason Travel 
Company, 64 Oid Orchard, Skokie, Ill- 


inois. 








